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Preface 


Although much of this book is lightly historical and descriptive, it 
was written with a definite purpose: to search for a morality in this 
relativistic age. It has been a very painful process, and it is not until 
the last chapter, when I try to fly out of the pleasant mist of historical 
and scientific detail, that my pursuit becomes truly serious, Of course, 
one cannot find morality in one little book. But one can set the ground- 
work for the search, and it seemed to me that punishment was a good 
place to start. 

The final chapter represents the bare conclusions at which [I have 
arrived. I am aware of the highly schematic, speculative nature of the 
argument that I have outlined and that many of the views are, per- 
haps, shocking to some. I have tried to follow Norman Brown's 
example, to have the courage to pursue ideas to their logical, even if 
apparently outrageous, conclusions. In this regard, I am pleased to 
thank my former professor, Philip Rieft, for having helped me redis- 
cover Freud's writings on culture. And among the many works I have 
used, Sir Leon Radzinowicz’s History of English Criminal Law stands 
out as an indispensible source. 

Once again, I thank my colleagues at the Graduate School of 
Criminal Justice and Deans Vincent O'Leary and Donald Newman, 
the University at Albany, for providing near perfect conditions for 
scholarly endeavor. Jack Kress, Ernest van den Haag, Bob Meier, and 
Joan Newman assiduously reviewed the manuscript, and I have bene- 
fited greatly from their helpful criticisms. My students also have had 
considerable input in the sharpening of my ideas. I thank them all. 

The editing process has been made painless under the easy hand of 
Dick Heffron and the excellent copy editing of Dorothy Hoffman. 
Jo Anne DeSilva has typed and retyped the manuscript with an ease 
that I take too much for granted. I thank her deeply. 


GRAEME NEWMAN 
Albany, August 1977 
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Introduction: 


The Problem of Punishment 


A HYMN TO THE PILLORY 


Hail hieroglyphic state machine, 
Contrived to punish fancy im: 
Men that are men in thee can feel no pain, 
And all thy insignificants disdain. 
Contempt, that false new word for shame, 
Is, without crime, an empty name, 
A shadow to amuse mankind, 
But never frights the wise or well-fixed mind: 
Virtue despises human scorn, 
And scandals innocence adorn. 


xk o« * * * * * 


But justice is inverted when 
Those engines of the law, 
Instead of pinching vicious men, 

Keep honest ones in awe; 


Thy business is, as all men know, 
To punish villains, not to make mien So. 
Whenever then thou art prepared 
To prompt that vice thou should’ st reward, 
And by the terrors of thy grisly face 
Make men turn rogues to shun disgrace; 
The end of thy creation is destroyed, 
Justice expires of course, and law’s made void. 


—Daniel Defoe’ 


2 The Punishment Response 


Punishment occupies a central place in our lives and, I venture to 
say, our minds. We suffer a profound ambivalence about it. Persons 
who have been punished or are Itable to be punished have long ob- 
jected to the legitimacy of punishment. “Who has the right?” 

We are all the objects of punishment, yet we are also its users. Our 
ambivalence is so profound that not only do we punish others, but we 
punish ourselves as well. Not only do we view those who submit too 
willingly to punishment as “obedient” verging on the groveling cow- 
ard, but we also view the resister to punishment as “disobedient,” a 
rebel, 

Some argue that punishment promotes discrimination and divisive- 
ness in society. Others argue that it is through punishment that order 
and legitimacy are upheld. It is important that we understand that 
punishment is neither one nor the other; it ts both. This point, simple 
though it seems, we have never come to grips with. This is why we 
wax and wane in our uses of punishment; why our punishing institu- 
tions are clogged by bureaucracy; why the death penalty comes and 
goes like the tide. 

A recent report, Doing Justice,* the results of several years’ work 
by a very prestigious panel of lawyers, social scientists, educators, 
philosophers, and theologians, concluded that the most “just” princi- 
ple for the punishment of criminals is that of retribution, which in its 
simplest form means, “If you break a rule, you deserve to be pun- 
ished in proportion to your offense, and that’s the end of it.” It is the 
law of “just deserts.” But what is “just” about deserts? One of the 
members of that panel, Professor Leslie Wilkins, stated in an Ap- 
pended comment that although he supported generally the principles 
laid down by the committee, it was really because all other alterna- 
tives appeared worse, not because he affirmed the principle of retribu- 
tion itself. Professor Wilkins lamented that the committee embar- 
rassingly had rediscovered sin. 

Is punishment that old? It was this question that propelled me to 
starting this book and to adopting a strong sociohistorical perspective. 
The more one reads of modern writings on punishment—predomi- 
nantly legalistic tn orientation—the more one comes to the conclusion 
that the concept of punishment has been cut off from its history, cut 
off from culture. My aim in writing this book has been to rescue the 
idea of punishment from this realm of abstraction. 

Although I shall in later chapters focus mainly on criminal punish- 
ment, I wish to emphasize that punishment is first a cultural process 
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and secondly a mechanism of particular institutions, of which crimi- 
nal law is but one. Furthermore, because academic discussions of 
punishment have been confined to legalistic preoccupations, much of 
the policy and justification of punishment have been based on discus- 
sions of extreme cases. The use of punishment in the sphere of crime, 
after all, is an extreme case in itself, since crime is a very minor 
aspect of daily life. The uses of punishment (and the moral justifica- 
tions for punishment) within the family and school have rarely been 
considered, certainly not to the exhaustive extent that criminal law 
has been. Yet punishment in such areas forms the backdrop to a great 
deal of punishment justifications advanced today. 

Criminology textbooks typically begin their “history” of criminal 
punishment with a few paragraphs on Beccaria and Bentham of the 
eighteenth century. It is not recognized that these great thinkers had 
also been children and subject to punishments common to the period. 
Bentham, for example, was raised on the frightening stories of pun- 
ishment told to him from Fox’s macabre Book of Martyrs, which 
describes in gory detail the most horrendous of punishments. His 
contemporary, criminal law reformer Sir Samuel Romilly, had recur- 
rent nightmares about this book, We shall get a taste of this later. 

The point to be recognized is that there is continuity between the 
idea and the practice of punishment. Ideas do not exist unto them- 
selves, They are produced by people, and people live in a social world 
that has a very ancient history. The ideas are transmitted along with 
the social experience of each individual. Therefore, they cannot be 
properly understood unless seen within the context of the history of 
culture. 

I have undertaken this rescue of the concept of punishment with a 
vengeance—perhaps too much so in trying to trace punishment from 
its origin at the beginning of time to the present in just a small! book. 
It was necessary to take this broad swipe at history to convey a mov- 
ing picture of the “progress” of punishment. One senses an element 
of despair in Professor Wilkins’s lamentation, as though we have 
perhaps turned back the clock of justice. Have we reached a deadend ? 
Has the ‘progress’ been merely circular, or even superficial ? 

The modern temptation is to say that we have made no progress 
in our use of punishment. At least the academic penologist is apt to 
make such a claim. It is easy enough to show (as I will in this book) 
that the effects and methods of punishment used today are much less 
severe than in the seventeenth and eighteenth centuries when violent 
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punishments were at their height. The popular argument against this 
observation is that we continue to punish just as much, but the forms 
of punishment have changed from physical to more ‘‘psychological,” 
especially in the use of prison. This claim is wrong, of course. It as- 
sumes that because the typical forms of punishment during the middle 
ages were physical, there was virtually no “'social’’ or “psychological” 
punishment. In fact both were used extensively, as we shall see, 
especially in Chapters 5 and 6. Furthermore, it is 2 misconception 
that prison as a large-scale penal measure is a “modern” phenomenon. 
It is as ancient as many other forms of punishment, probably reach- 
ing its height during the Spanish Inquisition. 

A more serious misconception may arise from a superficial aware- 
ness of the violent punishments of the past. This is the belief that 
there is something inherently bad in punishment itself. In fact, it 1s 
this overwhelming preoccupation that has dominated the twentieth- 
century thinking and research on punishment, to the extent that the 
majority of twentieth-century legal and philosophical work’ has been 
concerned with justifications for its usc, not with comprehending it. 
Although this is understandable for legal theorists whose work 1s 
largely concerned with justifications, it certainly is not defensible for 
philosophers. Even scientists were befuddled by the preconception 
of the inherent evil of punishment, as shown by their constant misin- 
terpretation of research data on the effectiveness of punishment to 
the point of even ignoring significant research findings which sup- 
ported its effectiveness. This we shall see in Chapter 11. The idea of 
the inherent evil of punishment was first introduced by the utilitari- 
ans, especially Jeremy Bentham in the eighteenth century. For this 
reason, I will examine his work in some detail (Chapter 8), for it 
represents a crucial turning point in the history of the idea of punish- 
ment. I wil! also examine closely the practices of punishment during 
that period and the social conditions that surrounded them. Prior to 
that time, punishment was taken for granted as a natural part of 
everyday life. 

It was, and still is. And in that sense its actual use does not have to 
be justified. The only aspect of punishment that needs justification 
is its distribution. For ts it fair that some be punished more than 
others? We cannot answer this question until our survey of punish- 
ment is completed. The final chapter will address this question. 

What do I mean by punishment being “natural” ? We shall see in 
Chapter 2 that punishment is natural in the sense that it is unavoid- 
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able. Man is (and always has been) punished by his physical environ- 
ment, an environment that is harsh, that man has devoted most of his 
civilization to conquering, that is never quite predictable, that brings 
us droughts, floods, ice, famines, plagues. When punishment began, 
how did primitive man deal with such painful problems? Of course, 
he dealt with them religiously, just as we tend to do today when all 
else has failed. Primitive man imputed a character to his physical 
environment and adopted many rituals and rites to deal with the pains 
that the environment brought him. Yet primitive man was also a part 
of nature, so he easily blamed himself when things went wrong. The 
seeds of punishment were sewn in this climate, as Chapter 2 will 
show. 

Death has also played a part. To primitive man the world of the 
dead was just as “alive” as the world of the living. Killing and dying 
have always been central features of Western civilization. People, 
both innocent and guilty, have been sacrificed to various gods, and 
sometimes these sacrifices have appeared in the form of punishment. 
In Chapter 3 we will see that special kinds of punishments, especially 
methods of applying the death penalty, have essentially ritualistic 
origins, whether to ward off the spirit of the slain, act out sacred or 
divine feelings of honor, “reflect” a crime by a punishment similar 
to it, give vent to collective religious sentiment, such as stoning to 
death, or, perhaps most significant for today, avoid responsibility for 
actually administering the punishment by leaving the offender to be 
“killed by nature” or by “‘persons unknown’’ (the firing squad). 

As we follow the evolution of punishment from its primitive ori- 
gins, we must also follow the evolution of religion, for various forms 
of religion have been champions of punishment throughout the ages. 
We shall see in Chapter 5 how the Italian Inquisition developed an 
incredibly sophisticated system of punishment and how the sacred 
aspects of punishment were blended into politics with great precision. 
Yet we shall also see that Protestantism played its part in furthering 
the use of punishment on a more decentralized plane, especially in 
England. During the seventeenth and eighteenth centuries in Eng- 
land, religion played a key role in the promotion and expression of 
punishments and helps explain the behavior of the masses, especially 
the ribald and hysterical behavior of the mob under London’s Tyburn 
Tree gallows. These were terrible years, to which we would not want 
to return. Chapter 7 analyzes this period. 

There is also an “‘institutional’’ or, perhaps more accurately, a 
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“political” side to punishment, both in its origins and its modern 
application. Although punishment has natural origins, it was also of 
central importance in the birth of civilization, which, if one accepts 
the significance of the mythical reconstruction of the birth of society, 
was a political act. According to Freud, the day a band of brothers 
ganged up to kill the leader who ruled by raw power (physical force), 
civilization was born. This single act created the central elements of 
society: a collective sentiment; guilt at having killed the ‘father’; 
fear of another uprising, leading to the development of strict rules 
concerning the social order (in the primitive sense, social order meant 
who could sleep with whom). Thus, the incest taboo was born, out 
of which developed the highly structured, totalitarian family, kinship 
systems, clan organizations, and so on. The idea of obedience was 
born, carrying with it the three central elements of obedience: rules, 
punishment, and submission. The oldest social function of punish- 
ment was therefore punishment in the service of obedience. This I 
have termed the “‘obedience’’ model! of punishment, and we shall, in 
Chapters 4, 5, and 6, see how punishment was put to the service of 
the evolving social institutions that required obedience. Those sur- 
veyed in these chapters are the social institutions of the family, 
school, slavery, the military, religion, and criminal justice. We shall 
see that the obedience model has remained the oldest and predomi- 
nant function of punishment throughout history, except for a few 
brief periods when another model of punishment, which I term the 
“reciprocity” model, held sway. 

The reciprocity function of punishment is also very ancient, origi- 
nating as a secondary function to the early clan system. Although 
punishment for obedience predominated within clans, when it came 
to regulation between clans, conflict arose. Punishment between clans, 
therefore, took on a different form in ancient history, since it was 
ostensibly punishment between equals. Thus, the feud is the proto- 
type of reciprocal punishment, where two opposing factions return 
one wrong for another. We shall see in Chapter 6 that this feuding 
form of punishment existed very early, at least since Homer's time. 

The reciprocal form of punishment is the purest form of what we 
call retribution today. However, we can see that it cannot exist today 
in pure form, since society is not divided into groups of “equals.” 
Therefore, punishment used in the name of retribution is a special 
kind of retribution; it is retribution in the service of the state. It is 
really the obedience model, which forms the basis for what is now 
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known as deterrence. These and other modern models of punishment 
we will discuss in Chapter 10, But we can see already that the popular 
belief today that retribution is some kind of ‘opposite’ or “‘alterna- 
tive’ to deterrence is false. They serve essentially a similar political 
function. 


The Definition of Punishment 


The definition of punishment has been a major obsession with the 
English linguistic philosophers of this century, and the results of their 
labors have been taken over and extended by Jegal theorists. They 
have produced an often repeated “standard definition” of punish- 
ment, which I will reproduce below, with some changes.’ Professor 
H. L. A. Hart‘ distinguishes the primary definition of punishment from 
its secondary part. Since Professor Hart is a legal theorist, it is under- 
standable that he should consider those aspects of punishment relating 
to the law as the “primary part.” However, we are not so constrained, 
and, indeed, it is a thesis of this book that “nonlegal” punishment 
preceded “legal” punishment by a long time. As I present his defini- 
tion, I shall add any additional elements that I consider necessary, 
in order to make it a comprehensive definition of punishment. 

1. “It must involve pain or other consequences normally consid- 
ered unpleasant.’’® On the surface, this seems quite straightforward 
until one asks, what does “pain’’ mean: physical or psychological 
pain? Professor Anthony Flew in his 1954 definition had purposely 
avoided the use of the word pain, one suspects because of its very 
complex philosophical and physiological meaning. If one accepts 
Professor Thomas Szasz’s definition of pain, for example, the 
definition of punishment is very difficult: “Pain is a subjective and 
personal experience—actively created and fashioned by the self, 
rather than a sensation passively undergone and endured.’’* Professor 
Szasz reduces al! physical pain to mental pain. This is, of course, pain 
seen from a clinical point of view. 

Even the English commission on whipping in the military in the 
early nineteenth century observed that whipping, though applied with 
precision to each offender, was nevertheless reacted to differently by 
each. That same commission recognized the great difficulty in stan- 
dardizing the pain of prison (see Chapter 5). In any event, if a 
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criminal insisted that he ‘'felt’’ no pain as a result of being impris- 
oned, would it still be a punishment? Our answer, of course, would 
have to be “yes.” And this is why Professor Hart utilizes his escape 
clause, ‘‘normally considered unpleasant.” It is an appeal to a collec- 
tive judgment. 

We shall also see in Chapter 11 that scientists have offered a 
similar solution, in their experiments to measure the effects of pun- 
ishment. By using certain intensities of electric shock related to obser- 
vations of discomfort in the subject, the inference is made that 
punishment has occurred, and the question of whether the subject 
actually felt pain or not is treated as irrelevant. That is, it is sufficient 
to observe response to what is considered a painful stimulus (electric 
shock) and leave it at that.’ 

Perhaps the best we can do is to rely on the intentions of the pun- 
ishers. For punishment to be punishment, it must at least be intended 
by the punishing agent that some kind of pain, deprivation, or suffer- 
ing affect the person punished. If it is difficult to be more specific, 
perhaps the meaning is made more clear when we look at the other 
side: it would be a ridiculous contradiction if a punisher intended 
that his punishment would reward or be pleasurable to the person 
punished. We shall have more to say about intentionality in punish- 
ment under point 4. 

2. It must be for an offense against a rule. There are many kinds 
of rules—legal rules, school rules, military rules, religious rules, and 
so on. All of these are established and enforced by the basic institu- 
tions of our society. The establishment of a rule also implies, as part 
of its definition, (a) that there is a propensity for it to be broken 
and (b) punishment serves as a signifier of the rule, i.e., it signifies 
to the actor and audience that there is a rule and it has been broken. 
In Franz Kafka’s brilliant allegory of punishment, “In the Penal 
Colony,” the officer says, ‘Our sentence does not sound severe. What- 
ever commandment the prisoner has disobeyed, is written upon his 
body by the Harrow. This prisoner, for instance—the officer indicated 
the man—will have written on his body: HONOR THY SUPERI- 
ORS!’"* In other words, the sentence is the commandment, and the 
commandment is the punishment. An inherent part of the definition 
of a commandment or rule is the punishment that goes with it. 

3. “It must be for an actual or supposed offender for his offense.” 
In the initial chapters of this book, I have gone a little beyond this 
delimitation of punishment to “actual offenders or supposed offend- 
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ers.” Punishment of nonoffenders would be sacrificial punishment— 
the punishment of innocents. Some of the ancient instances of this 
practice I have surveyed in Chapter 3, since the forms of sacrificial 
punishments may have preceded, or at least influenced, other forms 
of punishments for the specific breaking of rules. Perhaps we should 
also distinguish between sacrifice and persecution. In ancient times, 
those sacrificed were mostly seen as innocents (although there were 
some exceptions). Persecution refers to the punishment of individuals 
who at the time of punishment were seen by the punishing agents as 
offenders but today are seen as “innocent.” Examples of these are 
the Christians under Nero or women and Jews during the Holy 
Inquisition. 

4, “It must be intentionally administered by human beings other 
than the offender.” In the initial chapters of the book, it was neces- 
sary for me to go beyond “human beings’ to include the “super- 
natural”—the forces of nature and spirits that have been perceived 
by primitive man as intentionally punishing him. It is entirely possi- 
ble, of course, that many of these natural disasters are, objectively 
speaking, “accidents.” But what is important is that man has histori- 
cally perceived them as intentional and still tends to today. Therefore, 
such occurrences may quite reasonably be considered intentional pun- 
ishments. Of course, that man may perceive himself as punished by 
God needs no elucidation. 

The phrase “other than the offender” shelters a very difficult prob- 
lem related to the inherent subjectivity of punishment, to which I 
referred earlier, Even before Freud, it was apparent that there were 
some people and some classes of people that punished themselves. 
Indeed, the traditional Christian conscience is a kind of psychological 
societal punishment, in which the individual perceives ahead of time 
the threat of punishment and the threat itself becomes the punish- 
ment. The complicated dynamics of this mechanism we shall review 
in Chapter 11. But apart from the mechanisms of psychological self- 
punishment, we must also be aware that, at least according to Freud, 
we are all to some degree (greater or smaller depending on each 
individual) masochists. We live in a culture of sadomasochism that 
fluctuates from one to the other. The cultural origins of this emo- 
tional state have been traced by Freud back to the ancient myth of the 
first great crime of killing the “father.” Chapters 2 and 13 review 
the cultural and political significance of this myth. An intangible 
sense of guilt was created by that ancient act. As Kafka’s officer noted, 
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“Guilt is never to be doubted.” The need for punishment follows 
naturally. 

5. “It must be imposed and administered by an authority consti- 
tuted by a legal system against which the offense is committed.” 
Applied to an historical analysis of punishment, this definition is 
much too narrow and difficult to apply. For example, what one would 
term a “legal system’ at various periods during the middle ages is a 
matter of conjecture, especially in feuding situations where punish- 
ment was meted out among equals. On the other hand, there has 
always been a tradition in punishment: an accepted way that “wrongs” 
should be “righted,’’ whether by the feud, legal trial, or religious 
inquisition. In other words, punishment has always been a central 
feature of moral regulation. Although this role of punishment was 
quite clear up to the nineteenth century, today it is often called into 
question. Certainly modern attempts to secularize criminal law try 
to minimize its role as a moral regulator.® The general point to note 
is that punishment comes down to us from a great tradition which 
says that punishment is the way to deal with wrongs. The inherent 
authority of any punishment, therefore, is its history: over 2,000 
years of it. 

All punishment must have an object. The object may be either 
human or animal—it seems entirely arbitrary to exclude animals since 
historically, as we shall see in Chapter 5, animals have played an im- 
portant role as defendants in criminal and ecclesiastical prosecutions. 
Today, domestic animals, especially, are often subject to discipline 
and punishment by their owners, to say nothing of the extensive use 
of animals in the psychology laboratory experiments on punishment. 
Since the “criminal” is popularly seen as bearing the brunt of society's 
frustrations, it seems appropriate to review how man has treated his 
animals, since traditionally he has been known to take out his frustra- 
tions on them also. 

Mass punishment, that is the punishment of a group of individuals 
for the offense of one of its members, should also be considered, 
although I have not uncovered many instances of this practice other 
than the well-known example of Hitler's Gestapo and a few cases of 
decimation in the military. This type of punishment would appear to 
be more commonly a military punishment, however analogues of it 
have been used on school children, such as the punishment of a whole 
class for one pupil’s misbehavior. 

Armed with our very broad delineation of punishment—perhaps 
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one could call it the “general case” of punishment—we may now try 
to comprehend both the concept and the practice as it unfolds with 
the story of Western civilization. It is essentially a story of the search 
for order and order's justification. 
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Throughout history punishment, in its severest physical forms, has 
been present in all major civilizations, But we should not assume that 
because of this universality punishment originated with society or 
that it is entirely social in nature. In fact, punishment preceded so- 
ciety. It originated in the natural condition of man in relation to the 
physical world as well as the social world. Man’s juxtaposition in this 
external world has made punishment a necessary and unavoidable 
part of life. To understand this point, we must understand the primi- 
tive origins of man and his world. 

Many philosophers and social theorists have tried to reconstruct 
the primitive origins of man’s social, psychological, and material life, 
especially those of the nineteenth and early twentieth centuries, such 
as Spencer, Durkheim, Marx, Freud, and more recently Fromm and 
Montagu. There has been much argument as to the accuracy of their 
reconstructions, most of which have a kind of bedtime story quality. 

It is precisely because of this quality that we must address ourselves 
to the same question concerning punishment. The earliest periods in 
the history of our civilization are shrouded in the silence of the ages. 
Archaeologists try to piece together tiny fragments of information. 
We are able to reconstruct an idea of what the dawning of civilization 
may have been like. But this is an image and not the “real thing.” It is 
mythical. But this does not mean that because these reconstructions 
are mythical they are therefore false. Cultures revolve around myth. 
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Many of the themes of these reconstructions of primitive life may be 
traced forward through hundreds of years. 


The Natural Origins of Punishment 


There ate three natural (and closely related) sources of punish- 
ment. The first is the presence of a harsh environment with which 
man has to deal. The second is the occurrence of natural disasters, 
which is really a variation of the first. The third is religion. 

Herbert Spencer was perhaps the first social theorist to see clearly 
the importance of the harsh environment for the development of 
man. Indeed, he saw man’s intelligence as a product of having to cope 
with the harsh environment.’ It is also apparent that other aspects 
of the harsh environment have influenced man’s political and eco- 
nomic practices. Marx has noted that primitive society developed out 
of competition for scarce resources, and this state of affairs war re- 
sponsible for man’s early and deep alienation from the world. bun 
must fight the world to gain supremacy. It was a simple step from 
fighting the environment to fighting other men. Competition is often. 
seen as the basis of primitive society. 

Enter Freud. We no doubt owe much of our confusion and many 
of our insights to Freud’s mythology of family life. Yet he, more than 
any other social theorist, highlights the importance and power of 
myth—the fantastic capacity of man to symbolize, to fictionalize his 
past. Freud suggests that civilization began with a heinous crime: 
a band of ‘brothers’ ganged up on their leader to kill him. In Totem 
ana Taboo Freud tried to show how the original crime occurred. He 
assumed the “leader,” in the most primitive form, would be defined 
as the most physically powerful individual (the father, probably) 
who held all others in sdividual subjection (not submission). The 
“sons” discovered that by banding together they could as a group 
overpower the leader. The bond of ‘“‘society’” was formed as a means 
to obtain freedom (in the simplest, most primitive form this means 
sexual freedom), but the price paid for this goal was a heinous crime: 
the basis of our guilt culture. In recompense for this crime the sons 
created a new leader, but this time they remained in submission—to 
a great extent voluntarily. Rigid rules were developed, and those who 
broke the rules were punished. Sexual taboos, such as the incest taboo, 
were born. Now, ironically, because of the incest taboo, sexual free- 
dom was not attained. 
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Of course, as far as Freud is concerned, both history and desire will 
never go away, so the memory and the urge to kill the leader (now 
the father) remains in the unconscious, and still does today in the 
form of the Oedipus complex. But that is another story. 

Suffice it to say that Freud’s mythology of the origin of punishment 
transforms the simple relationship of man in competition for scarce 
resources into a big psychological problem.? It was through this origi- 
nal crime that the possibility was created for an enduring social order 
not based on physical violence. Freud’s reconstruction of the heinous 
crime is an attempt to explain where rituals and taboos come from. 
We shall return to this model of the origin of taboos and their pun- 
ishments many times throughout this book. 

Erich Fromm’s book, The Anatomy of Human Destructiveness, 
attempts to document evidence that the primal horde was not, as 
Freud portrays it, an unruly “savage” band competing for scarce 
resources.? He quotes evidence from a number of anthropologists and 
archaeologists who argue that the prehistoric period was a period 
of plenty and the idea of scarce resources is a myth. There are two 
difficulties with this argument. First, even if the construction of the 
primitive life of man by various social theorists is mythical, it does 
not make too much difference, for we know that myths are probably 
a great, even the greatest, moving force in history. They are the stuff 
of culture. The primal horde may or may not have been competitive. 
It may or may not have been driven by the continuing desires of sex 
and aggression. The original murder of the father by his sons may or 
may not have happened. We will probably never know. 

The second shortcoming is that Fromm’s argument concerning 
scarcity is incomplete. If his theory that prehistoric times were a 
period of plenty is correct, one is forced to ask, why did it change? 
Why did civilization begin; why did it take on the course it did? 
Fromm points the finger at civilization, with its particular social struc- 
ture of haves and have-nots causing the enormous levels of aggression 
displayed throughout history. But he has mistaken a symptom for its 
cause. If the tribe of prehistory existed in benign repose both with 
nature and interpersonally, then one must ask how did a much ma- 
ligned civilization grow out of such beginnings? If one presumes a 
prehistory of scarcity and war of all against all, then the civilizations 
we have today are more easily explainable. The crucial logical flaw 
in Fromm’s theory is that he places society out of sequence with his- 
tory. He tries to show that society, not man, produced aggression.” 

It is my concern to show that punishment moves out of the natural 
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order of a physical environment which both includes and excludes 
man. Man is not completely separate from nature, he is part of it— 
part of the natural order of things. The “tension’’ arises in man’s 
ability to conceive of himself as separate from nature. This is why 
civilizations and societies are created and developed. In contrast to 
the animal kingdom, where animal “societies” function instinctively 
as a part of the natural order, man creates his societies not only as a 
part of the natural order, but also against it. This is why societies and 
civilizations tend to achieve a life and structure of their own above 
and beyond nature. 

Fortunately, the resolution of the arguments over the origins of 
civilization is not essential to our quest for the primitive source of 
punishment. Although all major civilizations have bloody histories 
of the use of punishment, they do not all display ‘‘guilt culture” in 
the way that Western civilization does. There must, then, be other 
reasons besides those of guilt culture. Perhaps the guilt origin of 
punishment in Western civilizations will explain the forms of pun- 
ishment which have arisen. But it is certainly not enough to explain 
why punishment exists at all. We are returned to our original propo- 
sitions: that punishment must be a natural part of the life process 
(used in its broadest sense) and that it arises from man’s interaction 
with the external environment. 

If one does not accept the conceptualization of the environment as 
harsh because of scarcity of resources, perhaps my second point, really 
an extension of the first, will make the view more convincing. I refer 
to the occurrence of natural disasters and the more regular, though 
equally devastating to man, changeability of the physical environ- 
ment. In most parts of the world, where the major civilizations now 
predominate, the seasons of the year change dramatically. Where 
there are long, cold winters, this has meant that man, the hunter, must 
become man, the planner—he must store food for the winter. Fables 
such as the Ant and the Grasshopper are clear examples of this nat- 
ural problem. In addition, man must adapt over the ages. If there are 
sudden changes (that is, during his lifetime), he will be seriously 
affected. If it becomes too cold, he must keep warm either from fires, 
shelter, or clothing. If it is too hot, he becomes lethargic. However, 
the seasons are sufficiently regular that man learns to expect them and 
plan for them. It is a disaster if something goes wrong, and as we 
know from many historical sources, things have gone wrong for as 
long as we can remember. The Bible is full of famines, droughts, 
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floods, and disease. This especially applied to the period when man 
became an agriculturalist as well as a hunter. For the seed to grow, 
the seasons had to be predictable. If they did not keep to their regular 
schedule, the seeds would be rendered infertile and the people would 
starve. It is small wonder that so many examples of sexual fertility 
rites should be tied up with rituals relating to the seasons. Scores of 
examples of such rituals in many different cultures are catalogued 
in James Frazer's New Golden Bough.® The evidence is so great that 
we can easily accept the idea of a natural “‘punitiveness”’ of the seasons 
and physical environment. 

I have substituted “punitiveness’” for “harshness” of the environ- 
ment at this stage quite intentionally. It is an important step in our 
analysis, because it suggests that the only interpretation primitive 
man could make of the world when something went wrong—either 
the seasons did not perform to schedule or there was a natural di- 
saster—was that he himself had done something wrong to cause it. 
That is, primitive man could not accept such disasters as “natural.” 
He must view Aimself as the object of the disaster, and it is in this 
sense that we are able to speak of “punishment.” 

One may ask, since primitive man has by definition a simple mind, 
why does he insist on drawing the relationship between himself and 
the disasters of nature? The answer is simple. In his primitive state 
man 7s a part of nature. He lives in a one-to-one relationship with the 
physical environment. Therefore if something goes wrong with the 
environment, something also has gone wrong with him. 

There is another important attribute about man that at the same 
time separates him from the physical environment: he thinks, and 
more importantly he thinks te/eologically. That is, he must, and has, 
learned to plan ahead, to perform tasks for the future. One might at 
first be tempted to observe that birds, animals, and even insects in 
preparing for the seasons in advance do not think intentionally, but 
rather instinctively. And since primitive man has a simple mind, why 
not instinctual too? The observation which mitigates against this 
view is that of the intricate and wide range of rituals which cultures 
have developed in relation to the seasons and other important facets 
of nature. True, elaborate rituals have been observed among birds 
and animals. But these rituals are not related to the seasons as such, 
but to mating. Man developed mating rituals, but these were con- 
sciously extended into the fertility rituals in relation to the seasons. 
We must now add a further dimension to man’s primitive teleological 
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thought. It means that not only did he think ahead and learn to plan 
and expect nature to behave in a certain way, but he was also able 
to think backwards and interpret the past. 

Here we have found the crucial explanation of man as the pun- 
ished object. Since he is at the same time both a part of nature and 
its teleological interpreter, it follows that when primitive man ob- 
serves that “something is wrong with nature” he must come to two 
cataclysmic conclusions: (1) that “something is wrong with me’’ and 
(2) “I have done something wrong.” 

Why does he not also impute intentionality to nature? Of course, 
he does. And it is here that we must consider briefly the primitive 
origins of religion, since as those of us in Western civilization well 
know, punishment and religion have enjoyed a long and lasting 
friendship over the ages. In fact, punishment and religion are prob- 
ably closely related in all civilizations and all cultures. Its excessive 
use, we will see in Chapter 4, has undoubtedly accompanied religious 
fervor at various historical periods. It is also significant that modern 
criminal law, though becoming increasingly secularized, is neverthe- 
less based on early religious themes and prohibitions. An examination 
of the primitive origins of religion may help us to unearth the basic 
elements of punishment, in terms of both the motivation to punish 
and the forms that punishment has taken over the ages. 


Punishment and Primitive Religion 


Emile Durkheim refers to the two most common theories of primi- 
tive religion as naturism and animism. Naturism refers to the associa- 
tion by the primitive of sacred and special rites to the “great cosmic 
forces of nature” such as the sun, planets, moon, stars, animals, and 
rocks, Animism refers to the attachment of sacred significance to 
“nonexistent’”’ spiritual beings or souls, demons, divinities which are 
not ordinarily visible to human eyes. This is a religion of the spirit.” 

Durkheim rejects both of these theories as inadequate to explain 
primitive religion because both are also substantial aspects of modern 
or “civilized” religion. However, if one takes the Freudian view, 
Durkheim’s criticisms are undercut, for it is precisely because these 
aspects of religion are primitive that they should also remain as the 
substrata of modern culture. 

I have earlier suggested that primitive man sets himself apart from 
nature by interpreting nature’s order. By so doing, man offers himself 
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as the object of nature because he separates himself from the natural 
order.® But the work on naturism and animism shows that man, far 
from being separate from nature, lies extremely close to nature, be- 
cause—and this is the crucial point—the primitive makes no distinc- 
tion between animate and inanimate. Reality for the primitive is 
totally animate (which, by the way, is similar to the view of young 
children). 

We must again be careful of our time sequence. Prehistoric man 
cannot always have indulged in animism, since one assumes that 
originally, during the millions of years over which he evolved, he was 
a part of nature, which has no psychological intention or purpose. It 
is only as primitive man developed his intellect, the ability to think 
teleologically, that he gradually began to separate himself from na- 
ture. Yet after millions of years as part of nature, it is not at all sur- 
prising that in an intermediate stage man, in his attempt to stay close 
to nature, has reinterpreted it as more like him, imputing to nature 
specific intentions and thought processes. Matter becomes animate.* 

There ate other reasons. As Claude Levi-Strauss and others have 
pointed out, animals and birds have abilities different from man’s. 
Birds can leave the ground, primitive man could not. It is not surpris- 
ing that primitive man should be prepared to impute thought pro- 
cesses and special powers to such creatures, to say nothing of the 
greater cosmic forces of the sun, moon, stars, thunder, and lightning. 
All of these natural phenomena fill modern-day man with a sense of 
awe and wonder; why should they not be sufficient to excite spiritual 
ideas in a primitive man who is not sure whether he is a part of or 
separate from the forces of nature? 

Taking alli these factors into account, it seems reasonable that 
primitive man should assume, when a famine occurs, not only that 
he has done something wrong, but also that nature is intentionally 
punishing him because of that wrong. The Bible is full of examples 
of such reasoning. 

One feature of animism is worth considering, since it may be re- 
lated to the primitive forms that punishment has taken: the worship 
of the dead, sometimes referred to as the “cult of the ancestors.” 
E. B. Tylor has noted that “the first rites were funeral rites, the first 
sacrifices were food offerings to satisfy the needs of the departed, and 
the first altars were tombs.”!° The primitive conception of death, it 1s 
commonly argued, easily accepts a life after death. The reason given 
for this is that the primitive leads “two lives’: one awake and one 
asleep. However, when the primitive dreams, for example, that he 
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has visited his relative in a distant village, he believes that he really 
did pay the visit. Thus, the primitive believes that he has a “soul’’ or 
“spirit” which can leave his body and lead a life of its own. It is a 
simple step of logic for the primitive to believe next that, because 
death is so similar to sleep, the souls of the dead continue to live. 
Hence the attempts to offer food at the altars of the dead. 

But if the life of spirits is accepted by the savage as simply another 
side of his everyday life, why should he make such a big deal out of 
worshiping them? Especially in the face of clear evidence that dead 
men decay, why should not the savage conclude that, since the “soul” 
has its home in the body, when the body dies the soul does too? An 
immediate answer to this is that, in fact, dead bodies actually last a 
long time in the form of skeletons. They do not, therefore, easily 
disappear. The soul was believed to reside in, or even be a part of, 
the physical shape of the corpse, especially the bones. A common 
practice of primitive peoples has been to break up the bones of the 
dead, especially where some wrongdoing was involved, as we shall 
see in Chapter 3. All of this means that punishment after death may 
be just as significant to the primitive as punishment in life. And as 
we shall see in following chapters, it was a very common practice to 
administer punishment after death well into the eighteenth century. 

In sum, there are two sources of religious punishment for the 
primitive. Nature may intentionally do him harm for a wrong that he 
presumes he has committed, and souls or spirits may intentionally 
punish him for wrongs he assumes he has committed either directly 
against the spirits of the dead or against persons who subsequently 
die, releasing their spirits to punish him. 


The Primitive Origins of Order 


A third basic element of punishment may now be postulated. I 
have argued that punishment occurs naturally as a result of man’s 
perception of the physical environment (i.e., harm does not “occur,” 
rather nature does him harm) and the supernatural environment (i-e., 
spirits may also do him harm). His primitive response to these teleo- 
logical interpretations of his own making is to develop rites of ap- 
peasement, to sanctify objects, animals, particular geographic areas, 
and special kinds of behavior. The essential negative element of this 
sanctification process is that of taboo. The positive element is that of 
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worship. Because punishment is our main concern, it is the negative 
element of taboo that interests us. 

One may well ask, why taboos at all? It seems simple enough that 
if primitive man blames himself for what goes wrong with nature 
and “‘supernature,”’ then the rites that he develops in relation to these 
objects will incorporate prescriptions of what to do and what not to 
do. Indeed, there is probably no culture which does not espouse some 
kind of ethic distinguishing between behavior that is “right” and 
behavior that is “wrong.” It is next to impossible to imagine a society 
which is all “positive’’-—that is, all worship. Logic impels us to pre- 
sume that hallowed ground requires a specific set of behaviors relat- 
ing to it. For example, it may be prohibited to walk on it. The 
creation of “the sacred” logically implies both positive and negative 
sanctions. In other words, in primitive cultures rites are rules which 
imply prohibitions. And once they are stated in the form of prohibi- 
tions, punishment is a necessary outcome.'? 

There are, of course, other forms of prohibition not necessarily 
connected with rites. These prohibitions, which one might call funec- 
tional prohibitions, are necessary for the economic well-being of the 
tribe. Bronislaw Malinowski’s work demonstrates this very clearly in 
his study of the Trobriand islanders. Each native had his particular 
task and role to perform as part of the total economic activity of the 
culture. However, the operation of punishment in this area was very 
rare, simply because each individual was so well socialized that the 
situation of someone not fulfilling his economic role of reciprocity 
never arose. Economically, man was not separate from the culture— 
he was part of it. In contrast, when punishments did arise (and of 
course these were mostly self-administered), they were in relation to 
noneconomic activities in the realm of taboos. 

What were the first taboos? And is it important that we know? it 
is indeed, for the answers to these questions may lead us to yet an- 
other vital ingredient of punishment and an important evolutionary 
step: the identification of classes of phenomena which are taboo, with 
the concomitant identification of classes of people and behaviors that 
are taboo. Punishment, after all, is not applied to persons by chance 
as in a lottery. Particular classes of persons are punished. And a 
highly complex system has been developed for deciding what classes 
of behavior should be punished (the criminal law). 

This requires one final digression into the controversial question 
of totemism, one of the most primitive forms of social organization 
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and social order. It is a crucial area of inquiry since it is often argued 
that punishment is necessary to maintain the social institutions of 
society, and totemic systems, it may be argued, are the primitive forms 
of social institutions. Indeed, as we saw in Chapter 1, the supposition 
that punishment must be administered by a recognized institution of 
authority has been put forward as part of the definition of punish- 
ment. 

For many years totemism was viewed as a basic element of primi- 
tive religion. Frazer's monumental Totemism and Exogamy attempted 
to catalogue all known facts about totemism, but these facts were 
based on three preconceived assumptions about its nature. It was as- 
sumed that totemism was made up of three kinds of phenomena: an 
organization into clans, the attribution of animals and plants to the 
class as insignia, and a belief in a relation between clan and animal. 
Evidence was collected to show that all primitive societies were or- 
ganized into some kind of clan system, exogamy was a basic law of all 
cultures, and violations of this law were punished. A further assump- 
tion, later given considerable credence by Durkheim,! was that the 
essential element of totemism was religious sentiment: members of a 
clan were bound together by a strong cohesive force, the totem was 
treated as sacred, and the worship of the “cult of ancestors’ was 
predominant. It was then a simple step for Durkheim to argue that 
punishment, therefore, reinforced the solidarity of the group. 

Unfortunately, as Levi-Strauss’? points out in his penetrating cri- 
tique of totemic theory, the universality of these observations, let 
alone the presumed religious sentiment as the binding force of these 
three elements, is nowhere near as great as Durkheim supposed. Levi- 
Strauss observes, for example, that the Thompson River Indians had 
totems but no clans; the Iroquois had clans named after animals that 
were not totems; the Australian aborigines had many totems that 
were not plants or animals but aspects of the larger cosmic order 
(sun, stars, wind, etc.) and even kinds of behavior (e.g., laughing). 
How could these inconsistencies be reconciled ? 

Durkheim reduces the explanation of the totemic system to the 
totem or insignia itself, in which is invested the moral sentiment of 
the clan. But did the sentiment produce the totem or vice versa? And 
why did the sentiment produce the clan system? Durkheim confuses 
us by presuming that the totem is both a product and a cause of senti- 
ment. But he is unable to go beyond this to explain why such senti- 
ment is expressed as a clan system. That is, surely a strong social 
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sentiment would bind the whole of the tribe rather than separate it 
into classes. 

Freud provided a possible explanation for this problem when he 
observed: “sexual need does not unite men; it separates them.” 
Building on Darwin's picture of the presocietal horde of men, Freud 
speculated that the most powerful of the men possessed more wives. 
The rest of the story I have already told. The prima! father was 
killed and eaten: 

The totem feast, which is perhaps mankind's first celebration, 
would be the repetition and commemoration of this memorable, 
criminal act with which so many things began, social organization, 
moral restrictions and religion. 

The social organization which ensued was that of the totemic sys- 
tem—the displacement of ambivalent feelings of love and hate for 
the father onto animals, a process so often reported by psychoanalysts 
in their observations of children. Since the animal world is clearly 
organized into classes and species, human social organization devel- 
oped as a kind of mirror of the animal kingdom. The moral restric- 
tions that resulted were generally of two kinds. The incest taboo or 
exogamy, which required that sexual intercourse must not occur 
within the clan. Thus the clan will be kept united, and the possibility 
of another uprising to kill the father is avoided. The other type of 
taboo is related to the sacred worship of the totem: if it 1s an animal, 
it must not be eaten (except on special ritual occasions), or one must 
not touch it. And the formulation of religion, of course, is bound up 
in both these aspects, in addition to the predominant sense of guilt 
among the sons. 

Levi-Strauss dismisses all of this as totally unsubstantiated, and in 
addition insists that the sentiments or affectivity are not the cause of 
the totemic system, but its consequence. His analysis of totemism at 
this point is at once crucial and challenging, driving us into the very 
center of the problem of punishment—~as it was then and is today. 

Levi-Strauss points out that the Australian aborigine totem ar- 
ranges animal species in pairs of opposites. He then makes what is 
an astounding yet obvious observation: when two primitives declare 
that they are two different species of animals (that is, from two dif- 
ferent clans), he insists that it is not the aw/mality that is so signif- 
cant to the primitive, but rather the dwality. It is a special kind of 
duality: an intellectual principle consisting of the union of opposites. 
This principle can be seen in all languages and cultures: male / female, 
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summer/winter, day/night, Yang and Yin. Thus, totemism fulfills 
an important intellectual function for man: it allows him to integrate 
the world. It is a form of comprehension. “[N]atural species are 
chosen not because they are ‘good to eat’ but because they are ‘good 
to think,’ "#8 

The totem, for Levi-Strauss, becomes metaphor: a rational, intelli- 
gent interpretation of the world. In contrast, for Freud, the totem 
becomes a symbol: a symbol of man’s repression of his most horrible 
desires, a symbol of his guilt. And for Durkheim, the totem becomes 
the mere external insignia to which is attached social sentiment. But 
the ‘‘stuff” of social sentiment is unknown, or at Jeast indefinable. 

And now we are at the root of it all and can discern the significance 
of all this for punishment. Both Freud and Levi-Strauss reduce the 
question of social order to psychology. Levi-Strauss arbitrarily dis- 
misses the primal importance of instinctual or emotional drives, but 
allows that they occur as consequences of the totemic system: “‘Emo- 
tion is indeed aroused, but when the custom, in itself indifferent, is 
violated.”*’ In contrast, Freud sees the emotion or, more precisely, 
the consummation of aggression followed by its repression as the 
cause of custom and the whole range of the totemic system. For both 
theorists, then, man creates the social order, but with a different basis 
and, it must be said, different implications concerning the extent that 
nature is involved. 

The problem for anthropology, as Rousseau has suggested, is to 
explain the passage from nature to culture. Both Freud and Levi- 
Strauss see that the passage is that of the human psyche. But Freud’s 
view must lead to a greater and perhaps more abrupt separation of 
man from nature since the social order he creates is almost entirely 
the product of instincts within himself without regard for an inter- 
pretation of nature itself. In other words, man and his incipient civili- 
zation is thrust headlong into nature, and he is left there, mainly with 
his intellect, to try to patch up the pieces. For Levi-Strauss, the pas- 
sage from nature to culture is much more studied. Man is not driven 
by passions, but rather by a speculative and observant intellect. He 
studies nature, and not only observes its order, but also interprets it 
metaphorically regarding the way he relates socially to other men. 
Thus, although man creates his social order, he is not driven to do so, 
but does it reflectively based on his observations of nature, social life, 
and himself. 

The implications for punishment in these two views of social 
order are of great importance. We are forced to face up to the ques- 
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tion of whether punishment is a product of guilt and repressed emo- 
tion, whose use must constantly be monitored lest it get out of control. 
Or is it a product of a rational contemplative process in society? The 
major formal works on punishment, as we shall see in Chapter 8 have 
been oriented toward the latter view. Most theories of punishment 
are rationalistic attempts to justify its use. Yet, at the same time, 
many of these theories make the same assumption as Freud and 
Durkheim did: the need for punishment to reinforce the social order 
and prevent the ever-present threat of the war of all against all. 

One final point needs to be considered concerning punishment and 
social order. The simplest form of social order is the direct obedience 
of a group of equals to its sole leader. Even here, however, a measure 
of differentiation is necessary to employ the word “order.” Once 
differentiation within a culture occurs (that is a totemic system in 
which cultures are divided into classes where exogamy is the require- 
ment), social order becomes a much more complex phenomenon. Not 
only is obedience to leaders necessary, but also obedience to custom. 
In addition, the complexity of relationships among an enormous 
variety of exclusive groups requires considerable regulation. Thus, 
regardless of how the totemic system arose Durkheim’s main point 
should not be overlooked: that society, once created, makes consider- 
able demands upon its members. Society develops a ‘life of its own,” 
as it were, in much the same way that spirits, because of the “omnipo- 
tence” of man’s thought, develop a life of their own. Spirits and gods, 
as Durkheim observed, make demands on their worshipers, mainly 
because they were created by men as a means of going beyond nature. | 
Men are taxed beyond themselves by the spirits they create. They are 
forced to forgo certain pleasures, to abide by certain taboos and 
interdictions, with the result that most religions develop some form 
of asceticism as a way of life. 

Similarly, society, once created, makes constant demands upon men. 
Interdictions, once made, says Durkheim, must be enforced. Punish- 
ment, the bane of man’s existence, becomes the natural food for the 
beautiful monster he has created: society. 





The Sacred Forms 
of Punishment 


We have seen, very briefly, why punishment was a necessary and 
natural part of primitive life. We know in very general terms where 
both the urge and the necessity to punish come from. 

Because man has the capacity to interpret nature, he reproduces the 
natural order in the form of societies and various social relationships 
which comprise culture. Eventually, two domains of culture are pro- 
duced by this interpretive and metaphorical process: the sacred, in the 
form of rituals and rites such as those of fertility, worship and taboo, 
totemism, animism and naturism; and the institutional, in the form 
of social institutions such as the family, slavery, the school, the crimi- 
nal law, and the military. In this chapter we will consider the sacred 
forms of punishment, and subsequent chapters will investigate the 
institutional forms. One should be aware that this division is in no 
way meant to classify types of punishment. Most punishments may 
be interpreted as a function of both rituals and institutions. 

We saw in Chapter 2 that death has played an important role in 
the origin of religious (or sacred) prohibition, so it comes as no 
surprise that the largest source of material on the sacred forms of 
punishment concerns the use of the death penalty. In addition, death, 
probably the most ancient of all forms of formal punishment, has 
been the pivotal criminal punishment in Western society from ancient 
times until the nineteenth century. For these reasons, I will deal in 
this chapter mainly with the sacred forms of the death penalty and 
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reserve discussion of most tortures and corporal punishments until 
later, since they have more often been used in an institutional setting 
and for institutional purposes, such as extracting confessions. I shall 
discuss tortures and mutilations only as they relate to the various 
forms of executing death. 


The Sacred Origins of Vengeance 


One historian of capital punishment has noted that the “taking of 
life was the primitive and supreme satisfying of personal vengeance.” 
We have seen that death (whether inflicted by others or not) raises 
serious psychological problems concerning man’s relationship with 
the world around him and also inevitably leads to the construction of 
a fantastic world, where, among other things, the dead go on living. 

The intentional killing of another, therefore, does not necessarily 
leave the killer in a position of complete security and domination. 
For by killing the physical form, he has unleashed the victim's spir- 
itual form. In primitive life the lives of the dead tend to be (though 
not universally) tied into a family cult system. By killing one person, 
in ancient times, one not only killed a part of the physical family, but 
also added to its spiritual part. This was a “‘fact’”’ even if the killing 
of the other was entirely justified or accidental. Very often in Greek 
myths “offenders” were punished by the gods for the objective acts 
of killing and other misdeeds, without circumstance or intention 
being taken into account.” In any event, one can see that an important 
aspect of vengeance was that it could not be an isolated act. Whole 
families quite naturally became involved in the process. 

Vengeance was also an intensely individual obligation, an absolute 
duty on the part of the Homeric man, and certainly was not done for 
the sake of the family alone.’ It was a process that had to be followed 
through to the end. “Blood is drunk up by the nourishing earth, but 
is ineffaceable and cries for vengeance,” wrote Aeschylus.‘ 

Most writers have argued that because of the inherent societal self- 
destruction of the vengeance and feuding process, either “civic jus- 
tice” intervened to administer punishment or interventions of the 
monarchy were necessary. Some, however, have argued that both 
private (vengeance) and public justice have always existed side by 
side. There is, unfortunately, insufficient information to settle this 
debate. My own view is that, for public justice to intervene, some 
minimally sophisticated form of public governance or social structure 
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would be necessary to administer it. Therefore, since vengeance re- 
quires (a) an absolute individual sacred obligation followed by (b) 
the sacred institution of the family (i.e., cult of the dead), it is prob- 
ably more primitive than and preceeds public punishment. Public 
justice may, of course, have evolved to satisfy other needs, such as the 
control of economic life, but it seems reasonable to consider that it 
also helped hinder the social process of feuding.® 

Mosaic law is especially full of laws of vengeance, where it is 
specified what acts may be avenged and what cannot. In general,’ 
unintentional and accidental killings were clearly among those acts 
which should be avenged. However, three conditions were necessary 
to invoke blood killing: that the deed be a product of enmity or 
hatred; the situation of the killing be one such as ambush; and the 
presumption of guilt be based on the type of instrument used for 
killing. But in its most primitive form, vengeance saw a crime in 
every injury.® In Mosaic law, the blood feud was also a divine duty, 
and in some situations the act of vengeance could be dealt against the 
head of the offender’s family. Moses specifically countenanced this 
type of punishment.” 

Moses must also have recognized the dangers of vengeance un- 
leashed, because his solution was to establish “cities of refuge,” desig- 
nated cities where an offender could seek refuge and have his case 
“tried.”!° Here, the first recognition of “intent” was taken. If the 
village councils decided that the offender had killed with malicious 
intent or with a murderous weapon, he had to be delivered up to the 
avenger. If unintentional, the avenger had to wait until the slayer 
stepped outside the city. Flight by the slayer into the city of refuge 
was perhaps one of the earliest forms of voluntary exile, later 
adopted by both Greeks and Romans. 

There has been a tendency to equate blood feud with the primitive 
notion of /ex talionis—‘an eye-for-an-eye’-—and although this prin- 
ciple is deeply embedded in Mosaic law, it is only partly related. 
Many offenses which did not result in the death of the victim (espe- 
cially since attempts were considered equivalent to completed acts) 
were to be avenged by killing. Therefore the eye-for-an-eye principle, 
strictly speaking, breaks down here. In fact, the blood feud appears 
to have a spiraling effect, in which killing must be avenged by more 
killings and so on, until one family is wiped out. The most im- 
portant motivating factors in vengeance appear to be (a) a blind 
feeling of duty on the part of the victim or victim’s closest relative 
to avenge the wrong by killing; (b) the belief of the victim's family 
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that the victim, or if dead, the victim’s closest relative is unclean until 
the offense is avenged. 

There is, therefore, both an individual urge to kill in vengeance 
and a strong social pressure to fulfill a tradition. In ancient times 
these two forces, individual urge and social pressure, were often 
combined into one, thus unleashing one of the most frightening and 
powerful punitive forces in society: collective punishment. Stoning 
to death is the oldest form of collective punishment, and beheading 
is probably the oldest form of individual vengeance. Specific mutila- 
tions were also commonly carried out in vengeance killing. Let us now 
turn to the sacred forms of these two kinds of punishment and to 
other forms which are often variations of those basic types. 


Beheading 


Beheading is an ancient form of death penalty which can be traced 
well into pre-Christian times. One of the earliest instances of behead- 
ing was the execution of Brutus’s son described by Livy.’* He was 
first stripped naked, bound to a stake, hands tied behind his back, 
and scourged. Only then was he thrown to the ground, and his head 
cut off with a single blow of an axe.’ We should note that during 
Greek and Roman times this form of punishment was not often used 
on criminals, but was the most commonly used form of execution of 
those conquered in war. There are several theories as to the origin 
and ritual function of beheading. 


SACRIFICE THEORY: There are many documented cases of ancient 
beheadings in which the heads were preserved and stuck up on high 
poles."* This practice, it is thought, was a sacrifice to the god of 
lightning.’® There are three arguments supporting this interpreta- 
tion. First, the manner of beheading was similar to that of sacrificing 
animals, and the techniques used for such sacrifices were transferred 
to humans.’® But this assumes that animal sacrifice preceded human 
sacrifice, for which evidence is inconclusive. However, it is very well 
documented that the ancient Teutonic people widely practiced the 
beheading of all manner of animals, placing the heads upon a pole 
or a tree. Second, in these cases, the offender was unclothed—a reli- 
gious ritual with very old roots: “with the stripping of the body's 
clothing there falls too, the envelope of the soul, or the fate and 
secret of everyday life. . . .”1” Indeed, some form of stripping re- 
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mained an essential part of torture and execution throughout the 
whole of the Inquisition.’* Finally, one is referred to the mythologi- 
cal headless horseman, descended perhaps from the Nordic God 
Wotan who drove on his chariot through the clouds swinging his axe 
and so cleaving the hills. The head was seen as the soul, the most 
precious part of man, and offered up to the gods. But if this practice 
were a sacrifice, from al! the descriptions of these practices, it appears 
to have been a rather casual one at that—not surrounded by extensive 
rituals and procedures that usually accompany a sacrifice. Apparently 
only the stripping of clothing was part of the “ritual,” and this may 
be interpreted from a simply functional point of view. To sever the 
head cleanly, the executioner needs a clean blow—unhampered by 
any loose clothing that may get in the way of the swing. 





APOTROPAIC THEORY (warding off evil): A more plausible ex- 
planation takes note of another important observation: that many 
beheadings, perhaps even the first beheadings, were conducted afer 
the victim was dead.!® This observation has two important implica- 
tions. First that the choice of beheading as a means of killing was 
not necessarily made for ‘functional’ reasons—for reasons of efh- 
ciency, etc. Second, it means that the separation of the head from the 
body was the significant symbolic act in this form of execution, not 
the actual killing itself. We are once again able to refer to the domi- 
nant theme of death: the cult of the dead and the cult of ancestors. 
The physical killing of a man was seen as only the beginning of a 
process. The victim's soul still lived on. Yet, to the ancient mind, the 
division between soul and body was difficult to maintain; on the one 
hand the body appeared dead, but on the other, the spirit lived on. 
How to confront this problem? Separate the spirit from the body to 
cut down its mobility. If the sou! had no body, so hoped the ancient 
mind, it could not move about. This is why, indeed, the separation of 
head from body was seen as creating a “magical dividing wall be- 
tween head and trunk.’*" And it did not stop there: extensive mutila- 
tion of corpses was also a very common practice.*' By destroying the 
physical image, hopefully the ghost was given a more difficult time. 


REFLECTION THEORY: Many punishments of the Teutons through- 
out Europe during the middle ages were a kind of reflection of the 
offense.?* Ploughing off the head was a very early form of beheading 
for a person who trespassed across a boundary line. The offender was 
buried at the place of trespass up to the neck, and then a circular 
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plough was driven over him, thus striking off the head. Another ex- 
ample of the death penalty by reflection in medieval Weistumer was 
the chopping off of the heads of those who unlawfully struck off the 
tops of trees!* In Teutonic languages, “ploughing” the head pre- 
cedes other words used to describe decapitation.2* There are many 
examples of reflecting punishment which we shall consider below. 
It does, perhaps, explain partially the practice of quartering the vic- 
tims on the block and the gallows in medieval England somewhat 
later. Although it often is assumed that the placing of heads upon 
London Bridge or Temple Bar was done for deterrence purposes, 
there were a number of cases in which each of the four quarters were 
sent for display to particular areas of England where the offender was 
known to have committed his offenses. Although this is not exactly 
a “reflection” of the crime, it still represents an attempt to translate 
an offense concretely into its punishment. 


Honor THeory: All of the above theories remain to some extent 
plausible. However, none appears to address itself to one fact of be- 
headings—that since the Greeks and Romans,” to die by the sword, 
especially to be decapitated, has always been considered the most hon- 
orable form of execution. In England the block was reserved for 
those of high status—hanging or sometimes the low block was used 
for the robber. 

William the Conqueror introduced beheading to England, and the 
first to lose his head was the Earl of Northumberland in 1076. A 
succession of lofty figures followed him to their broken graves over 
the next six centuries, including: Archbishop Scrope (1405); Earl of 
Surrey (1547) ; Duke of Somerset (1552); Duke of Northumberland 
(1553); Lady Jane Grey (1554); Lord Guildford Dudley (1554); 
Mary, Queen of Scots (1587); Earl of Essex (1601); Sir Walter 
Raleigh (1618); Earl of Stratford (1641); Charles I (1649); Lord 
William Russell (1683); Earl of Kennun (1716); Earl of Kilmar- 
nock and Lord Balmerino (1746). In 1644 Archbishop Laud peti- 
tioned to be beheaded rather than hanged, but his petition was denied. 
The last to be beheaded was Lord Lovat on Apri! 9, 1747. After 1747, 
hanging became the sole form of public execution, but beheading and 
quartering of the body continued up until 1820. 

Both the sword and the axe are significant sacred symbols. The 
axe and hammer especially were used by the Greek gods, and the 
sword was the symbol of valor in battle at a time when fighting was 
the most important social occupation that a young Greek or Roman 
could engage in. Thus to die in battle, usually by the sword or axe, 
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was a most honorable death: in fact, the best way to go. The use of 
the tool of beheading is thus explained, as is the consistently high 
social status of those beheaded, since these people were the champi- 
ons of battle and war throughout the ages. 

But why must the head be severed? There are a couple of possible 
explanations. First, since the punisher never felt easy until the head 
of his enemy was completely severed, thus eliminating the possibility 
of the victim's ghost marauding the countryside, why should he not 
feel the same way about himself? It should not be assumed that be- 
cause one feared the marauding soul of the dead, this condition was 
seen as a desirable state to be in after death. On the contrary, much 
religious literature from Greek through Roman to medieval times 
refers constantly to that terrible middle state of restlessness between 
death and Hades or Hell. Roman Catholics called it purgatory. Mys- 
tics refer to the restless, aimless wandering of the soul.*? There can 
be no peace. Thus, to sever the head puts the soul to rest. It 1s a de- 
sirable state for all—both executioner and executed. The educated 
upper class understood this; the poverty-stricken, ignorant lower 
classes did not. Hanging and other Jesser forms of execution were 
appropriate to a class that was held in disdain. Never was this dis- 
played so keenly as by the French aristocracy in the face of the jeer- 
ing crowds during the French Revolution. They rarely flinched or 
showed a flicker of emotion, which angered the crowds even more.” 

A final conjecture. Nobles throughout the ages have always seen 
themselves as closer to the gods. Certainly during the heroic period 
in Greece, Homer's heroes were part god, part man. Is it not possible 
that to have oneself beheaded is to offer up one’s soul to God, espe- 
cially when one’s executioner obligingly places it up high so that 
it may be lashed by wind and rain and other godly elements ? 


Stoning 


Stoning is the oldest form of popular justice and the historical 
prototype of collective punishment so often talked about by sociolo- 
gists, especially Durkheim, 

The significant difference between this and other individual forms 
of death penalty is that here the people of the community take a 
direct hand. Collective action has also been noted in other forms of 
punishment: the use of the Halifax Gibbet (an ancient contraption 
resembling the guillotine), for example, during the sixteenth century 
in England, where those involved as victims of the crime were per- 
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mitted to operate the machine.”* We may note also the operation of 
the reflecting principle, since it was the practice that if an animal, 
such as an ox, sheep, or horse, were part of the offender's crime, these 
animals were used to draw out the pin that operated the machine.?® 

A more formal form of collective punishment is the firing squad 
commonly used in the military and also in the state of Utah. In this 
case, five citizens, who remain incognito, fire at the criminal. Sup- 
posedly, since one of the five has been issued a blank, no one knows 
for certain if he has fired a fatal shot.*° This procedure is, of course, 
purely ritualistic, since the marksman can usually tell by the lesser 
recoil of the rifle if he has been “lucky” enough to fire the blank. 

Collective punishment allows avoidance (real or imagined) of in- 
dividual responsibility for the actual killing—a theme that we will 
come across again and again in the history of punishment. 

There are various other explanations of the ritual origins and 
functions of stoning. 


THE STONE AS SACRED: The stone was probably man’s first weapon. 
There have been many stone cults in Egypt, Syria, Phoenicia, and 
Palestine,** and the worship of stone deities is extensively docu- 
mented.*? The stone had the power to kill; it appeared to be im- 
perishable; and meteoric stones could only be sent from the gods. 
Many oaths and curses were made holding a stone. ‘Per Jovem lapi- 
dem” quoth the Romans, just before sacrificing an animal. 


STONING AS A SACRIFICIAL FUNCTION: In Homer, the wrathful 
Hector berates Paris: “If the Trojan’s weren't cowards, they would 
long ago have fitted you with a dress of stones.’*? Stoning the of- 
fender was a symbolic way of “feathering him’ and thus turning 
him into a sacrificial animal. The practice of tarring and feathering 
is seen also to have its primitive origins here. 

There is also evidence of a human parallel to the stoning of ani- 
mals, at least as late as the seventeenth century. One, Judith Mandor, 
for being a Protestant: 


. was fastened to a stake, and sticks thrown at her from a dis- 
tance, in the very same manner as in the barbarous custom formerly 
practiced on Shrove Tuesday, of throwing at cocks. By this inhu- 
man proceeding her limbs were beat and mangled in 4 most terrible 
manner, and at last one of the bludgeons bashed her brains out.3+ 


INCAPACITATION: By stoning, and thus virtually burying the of- 
fender, the soul of the dead was imprisoned beneath sacred stones 
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and could not escape to do harm to others. This was an old Nordic 
belief.%* 


CLEANSING: The Greeks favored the stoning of criminals as a 
“radical defensive penal action,” in an effort to remove pollution 
from their society.3® At the time, the criminal was seen as an infected 
individual, as were lepers and other “unclean’’ people. But the cleans- 
ing ritual is more clearly illustrated in the method used by the Jews 
from very, very ancient times. It was prescribed in Mosaic law for 
all crimes which aroused the anger of God, such as blasphemy and 
idolatry.27 The stones were missiles of individual sins, transferred 
to the criminal. Not only was Hebrew society cleansed of the pol- 
luting criminal or blasphemer, it was cleansed also of its own sins. 
Remember Jesus’ words: “He that is without sin among us, let him 
first cast a stone at her” (John 8:7). His warning apparently went 
unheeded, since stoning was continued as a common practice well 
through to the Inquisition. 


LYNCH Justice: As I noted, the most significant aspects of stoning 
are its most ancient origin and the direct collective nature of the 
action. Although I noted previously that Moses specifically prescribed 
stoning for various offenses, it never appeared in the codified laws of 
the Romans. Rather, the Romans tended to turn a blind eye when it 
suited them, should the Jews decide to administer such collective pun- 
ishment on one of their own transgressors.** Thus, stoning became 
the prototype for lynching. 

Some have suggested that it is the collective, sudden revulsion of 
the community to a crime that is at the primary origin of this form 
of punishment. All else, the sacrifice, the cleansing, the incapacita- 
tion of the soul, all of these are secondary, ancillary forms of the 
punishment. By this interpretation, sacred rituals are said to be less 
important to the evolution of punishment forms.*® One may argue, 
of course, that collective behavior itself may have sacred origins, 
as we saw in Chapter 2. 


Hanging: The Common Man’s Fate 


In contrast to beheading, throughout history being hanged has 
been a disgrace, particularly if one were also stripped naked.*® Hang- 
ing was used very little by both the Romans and the Greeks, although 
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there is some disagreement about the latter.*! It was not an official 
form of punishment by Roman law. Nor was it used among the Jews, 
though postmortal hanging is mentioned in the Bible. 


SACRIFICIAL THEORY: Two main sources have been used to sup- 
port the sacrifice interpretation of hanging. It is well documented 
that in a holy grove in Upsala, men were sacrificed by being hanged 
on sacred trees. These victims were dedicated to the Nordic god 
Odin, who became known as Lord of the Gallows. Odin was said 
to have been sacrificed to himself: 


“I know that I hung on the windy tree 

For nine whole nights, 

Wounded with the spear, dedicated to Odin, 
Myself to Myself.” 


Might this god not be called the god of suicide? Again, it is well 
documented that the most strongly favored form of suicide during 
the middle ages** appears to have been hanging. Furthermore, hang- 
ing in efigy—especially of gods suspended from sacred trees—has 
also been widely practiced since Greek times, apparently a practice 
used to revive or resurrect a god.*# 

May we explain now why hanging is seen as such an ignominious 
death? Perhaps it was because one resembled a dead god or because 
it resembled the especially disgusting and sacrilegious form of death 
—~suicide. 

Dogs were commonly hanged alongside the criminal.** This is fur- 
ther support for the idea that hanging, at least in Germany in the 
middle ages, was very much a sacrificial ritual. The hanging of other 
animals has also been reported, especially of wolves,*® and the hang- 
ing of dogs at the execution of a Jew was an old practice.” 

When a tree was used, it had to be an old and dried up tree, for 
it was believed that if a person were hanged on a healthy, leafy tree, 
it would wither and die. Several chronicles have referred to this 
practice among the ancient Teutons.* 


APOTROPAIC THEORY: Another important mythical notion had to 
do with “the evil eye.’’ Death by hanging makes the eyes bulge, and 
thus the necessity to place a hood over the criminal. This practice 
is reported as early as Roman times by Cicero and has been a prac- 
tice in hangings ever since. Perhaps it is the thought of these staring, 
bulbous faces that has encouraged the nightmarish idea of the devil’s 
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army, or the ‘raging army,” as it was called in medieval times:** a 
mind-boggling army of executed criminals and traitors, restlessly 
seething under gallows hill like maggots in liver—grotesque appari- 
tions. Little wonder that hanging was seen as such a terrible fate. 

One final point concerning the mythical meaning of hanging de- 
serves mention. For much of the middle ages, the criminal was 
dragged on a leather hide to the place of execution, and great care 
was taken that his feet should not touch the ground. This is stated 
in a number of officially worded death sentences used in Germany 
and Switzerland during the middle ages.*° 

I alluded briefly in Chapter 2 to the worship of and belief in the 
virtue and power of the earth in relation to the seasons and fertility, 
and it is well documented elsewhere.*! The practice of requiring the 
criminal to be kept from the earth until hanged thrusts him into the 
gulf between heaven and earth. The earth is saved from the criminals 
demonical powers. He is left to swing in the wind—to be cleaned 
by the elements of nature. Indeed, it was not until comparatively 
modern times that the body of the hanged criminal was cut down 
and buried. Rather, in the earliest period, it was left there to decay 
and eventually to be ‘returned to dust” by nature, and later it was 
subjected to a wide range of practices aimed at assisting nature in 
her task (e.g., burning, dismembering). 


Breaking on the W heel 


It is likely that three other different forms of punishments have 
their origins in this ancient Greek punishment. These are crucifixion, 
gibbeting, and garroting. It is also closely related to hanging—espe- 
cially in England. 

Excavations in Greece have revealed the remains of several bodies 
dating to pre-Homeric times which had been pegged to wooden 
boards by metal bands. Although there is some disagreement about 
it, the practice of breaking on the wheel in classical Greece was 
called apotympanismos, However, a wheel was not necessarily em- 
ployed. The culprit was laid out on a flat board, or sometimes cross- 
piece, and pegged to it with irons. The executioner then systematically 
broke all the major bones of the wretched criminal with sharp blows 
from an iron bar. When it was taken up in Roman times (called ix 
rota mittere), expert executioners were employed who were able to 
break the bones without tearing the skin, Following that the prac- 
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tice varies considerably. Sometimes there was a hole bored through 
the board behind the offender's neck, through which was passed a 
leather cord, and this was repeatedly tightened until the victim was 
strangled: the forerunner of the terrible Spanish practice of garrot- 
ing.” Others report that a death blow was usually administered to 
the stomach;** others that the prisoner was simply left out in the 
weather to die a slow and horrible death. In the practices of cruci- 
fixion and gibbeting alive, the unfortunate offender was simply pegged 
out and left to die of starvation and exposure without the previous 
beating. However, with gibbeting, especially in England, there was 
a good chance that the culprit would be hanged in chains as well. In- 
deed, it was most commonly used as a means of preserving the exhi- 
bition of an already hanged criminal, whose body had been parboiled 
in pitch or water to preserve it for the wonderment of passersby. 

Other variations of the wheel were that of running a cart wheel 
over the arms and legs, thus crushing the bones, and then tying the 
body to the wheel, raising it up, and leaving the offender to die;5* or 
pegging him out on the ground and running over him with a spiked 
wheel; or tying him to the broad side of the wheel itself and roll- 
ing it down a mountain.** 

Two theories are used to explain this ancient ritual: 


SACRIFICE THEORY: The wheel is the symbol! of the sun—which 
is well documented both in Greek and Roman mythology.** But more 
important, there are myths of punishment which clearly tie the two 
together. Ixion, after having murdered his father-in-law and become 
drunk with nectar, demanded Hera as a mistress. But Zeus played 
a trick on him so that instead of his mistress, he embraced a cloud. 
Ixion’s punishment for his wild demand was to be bound to a glow- 
ing wheel and driven eternally around the earth. Thus was treated 
the first murderer in Greek mythology. The Nordic god Odin—god 
of thunder, lightning, and the storm, master of stars and sun (which 
is his eye)~—has traditionally received sacrifices of animals and men. 
Lawbreakers have been traditionally offered up to him. Sacrifice 
theory seems at its strongest in explanation of this punishment—but 
the breaking ? 


APOTROPAIC THEORY: This theory can explain both the breaking 
and the wheel. In early Teutonic times, the wheel had to have nine 
spokes—a well-known magical number for defending against bad 
spirits.® In addition, not only is the wheel a symbol of the sun, but 
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the circle is also an ancient apotropaic symbol. It has also been sug- 
gested that the breaking of the bones is an attempt to break the 
culprit’s ghost.°” The bones are seen as the most enduring, lasting 
part of the body, so by breaking the bones it is believed the culprit’s 
spirit will be prevented from getting around too easily. There is also 
considerable evidence to show that bones, especially the marrow, 
were seen by the ancient primitive as sacred, wherein lies the perma- 
nent and sacred abode of life. 

A final and very important observation may be made about this 
form of punishment. The victim is characteristically left to die, on 
his own. There is evidence that the Greek practice of delivering the 
fatal blow was rare and in the majority of cases the culprit was left 
to die at his own pace.** The same practice also applied to crucifixion, 
where there is much evidence that persons crucified stayed alive for 
some time—even days—and then delivered speeches to the crowd 
below.” The practice of gibbeting alive also allowed the criminal to 
die at the hands of the elements of nature. That is, the criminal died, 
fantastically, by no one’s hand. 

This leads us to two apparently quite different forms of punish- 
ments, which are, however, closely tied by the practice of leaving the 
victim to nature. These are burial alive and drowning. 


Burial Alive and Drowning 


For a moment, let us return to the description I gave earlier of 
stoning to death. I noted that a major feature of that punishment was 
the collective involvement in the punishment. There is another less 
agreeable way of putting that: it permits the punishment of the mis- 
creant without any individual having to shoulder the responsibility. 
But in stoning, the killing is done quite directly; with burial alive 
and drowning, although the punishment is not necessarily collective, 
an attempt is made to avoid any direct responsibility for the killing. 

The most famous earliest example of burial alive is the punish- 
ment of vestal virgins who broke their vows. To the Romans, the 
fortunes of Vesta were inextricably tied to the fortunes of Rome. 
Plutarch describes the punishment: 


If one lost her maiden honor, she was buried alive near the 
Colline Gate. There is there, still inside the city a rise in the ground 
... here a subterranean room is built of small proportions and with 
an entrance from above. In it there is a complete couch, a burning 
light and a small! quantity of the essentials of life, 1.e., bread, water 
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in a jug, milk, oil, in order, as it were, that they should not be guilty 
of giving a person consecrated to the most important religious offices 
over to death by starvation. 

The delinquent herself is placed in a sedan chair which is closely 
covered up and fastened with straps, so that not even her voice can 
be heard any longer. Thus she is carried over the Forum; everyone 
steps silently out of the way and in the silence of deepest mourning 
accompanies her. There is, indeed, no other spectacle so gruesome, 
nor a day of such grief as this day. When the chair reaches the place, 
the servants undo the straps, the Pontifex Maximum says some secret 
prayers, raises his hands to the Gods and lets the deeply veiled 
woman step out and put her foot on the ladder which leads down 
into chamber. When she has climbed down, the ladder is withdrawn 
and the chamber covered up, and earth shovelled over it until the 
place is levelled up with the rest of the ground. 

This is the punishment of Vestals who have abandoned the sacred 
honour of maidenhood.® 


Tacitus also mentions burial alive among the Germans. And here 
also, it was common to “put off’ the time of death, by inserting an 
air tube into the mouth of the offender. By the middle ages, the pun- 
ishment had pretty much died out or perhaps been overtaken by a 
similar form of punishment: impalement. With this punishment, a 
grave or pit was dug, and a stake was driven through the person to 
be buried. Impalement of corpses is a much older practice than im- 
palement of the living.** In any event, the most significant aspect of 
this punishment was that the offender was nailed securely to the 
ground. This practice illustrates the fear of the “dangerous dead.” 
The ghosts of the impaled, it is said, appear on dark nights as ravens, 
with a big hole in their chests through which shines the moon. This 
form of penalty was common in the middle ages in Germany as 
punishment for rape and the murder of children by their mothers. 
The practice was linked to many dark superstitions. Women who 
died in childbirth were often staked into their graves, along with the 
child.® It was also common, up until the sixteenth century in Ger- 
many, to place the culprit on a bed of thorns.* 

Drowning and a similar punishment, sinking in a bog, also allow 
for interpretations similar to those just described. Drowning, tradi- 
tionally used as the punishment for sorcery, effected the ‘magical 
removal” of the polluted person who was thrown into the water never 
to be seen again. Bogs were also seen as the abode of spooks and 
ghosts, a bottomless morass. Sinking criminals in these terrible places 
sent them back to where they came from. In contrast to drowning, 
however, burial in a morass appears to have been predominantly post- 
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mortal, carried out with considerable ritual accoutrements, such as 
covering the body with wattle, or driving a stake through the coffin. 

Other early practices of drowning the offender are of interest and 
point directly to the similarity of burial alive. There are reports of 
several instances of criminals being placed in a tub and set adrift at 
sea.®8 In England it was also common during the middle ages for 
sailors guilty of offenses to be tied to a stake at low tide and left to 
drown in the incoming tide. Both these variations of drowning were 
designed in accord with the principle (never stated or even recog- 
nized, of course) of indeterminate punishment:® that is, the desire 
to subject the criminal to punishment yet avoid personal involvement 
in or responsibility for the punishment. The tub punishment espe- 
cially is an extreme example of this principle; occasionally the cul- 
prits were fortunate enough to be washed ashore and saved and jus- 
tice was considered to be done. In other words, nature was left as 
the final arbiter. Or as Sophocles in strangely modern words explained 
in his drama in which Antigone is buried alive: “She should have 
food enough to exonerate the state from guilt... .”" 

How can we interpret these forms of punishment? The usual com- 
peting theories have been advanced. 


SACRIFICE THEORY: The instances of the punishment of deviant 
vestal virgins have been used to support this view. The many instances 
also of “walling in” a sacrificed victim (usually a child) into a new 
bridge, wall, or building is also used to support it."* However, the 
Jatter categories, at least, were never criminals, and it would seem 
that criminals as such were never walled in. We may consider the 
deviant vestal virgin as a criminal, since a wrongful act by a vestal 
virgin was tantamount to high treason. Yet it is difficult to conceive 
of her execution as a sacrifice. Rather, it was a straightout punishment. 


APOTROPAIC THEORY: One theory suggests that these punishments 
were designed to rid the society of a plague.’* Considerable evidence 
is available that persons were buried alive to avoid plague. But even 
here, these persons were innocent in the sense that they had not com- 
mitted criminal offenses. Again, it was common to bury children for 
this reason. However, we do find more evidence for the apotropaic 
theory in sinking in a morass and drowning. We have noted the 
elaborate apotropaic rituals related to sinking in a morass. Drowning 
was also accompanied very early by complicated rituals. The Romans 
administered an especially nasty punishment for patricide. The crimi- 
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nal was tied in a sack—to exclude water, air, and earth—with the 
aim of sending him back to the beasts. He was tied up in the sack 
along with all manner of beasts: vipers, cocks, dogs, and even apes." 
Or he was sewn into an ox-skin, his head covered with a wolf skin 
(preferably a she-wolf’s uterus), and scourged with red-hot rods. 
We should be clear, however, that they were not sacrifices, but pun- 
ishments clearly designed to make the “punishment fit the crime’— 
i.e., patricide was a crime against nature and so should be dealt with 
by sending the offender back to nature’s beasts.” 


Burning 


“If a man abide not in me, he is cast forth as a branch, and is 
withered; and men gather them, and cast them into the fire, and they 
are burned.” 

Burning to death is an extremely old form of execution. It was 
practiced very early by the Hebrews against transgressors, by the 
ancient Germans, the Celts, the Babylonians, and many, many primi- 
tive tribes all over the world. 

There are two curious features about the ritual use of fire and the 
burning of corpses. One is that some civilizations and tribes have so 
adored and worshiped fire that it has been the preferred way to dis- 
pose of the dead. The stories of ancient sacred funeral pyres of the 
Greeks and Romans provide obvious support for this observation. 
The pyre constructed for Caesar from the furniture and personal be- 
longings of the people of Rome is perhaps the most famous example 
of this sacred practice. Yet others have considered the disposing of 
the dead by fire to be utterly terrifying—this applies especially to 
the Jews. 

Why should this occur? The answer is probably that different peo- 
ples have different conceptions of and relationships with their gods, 
and for a great hero to be consumed in a funeral pyre along with 
his servant, horse, and various other trappings of life, was seen as 
sending him up to the gods; he was transformed into fire to become 
as near to a god as a human could become. 

But this was burning after death. Burning alive was a different 
matter and was reserved by the Romans for the most hated of en- 
emies. At first, under Roman law, burning to death was a “reflected” 
punishment for arson—a crime considered from ancient times to be 
equivalent to malicious murder, akin to treason or rebellion. Nero 
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had Christians denounced as the perpetrators of the great fire in 
Rome during which he is said to have fiddled, and which he perhaps 
started himself.7* Thus the Christians were treated to the most hor- 
rendous execution: clothed in animal skins, torn by dogs, nailed to 
stakes or crosses, then burned to death.”? Sometimes the stake was 
driven up through the body so that it came out the mouth. Nero 
wished to propitiate Vulcan, the god of fire. 

There are several possible interpretations of this form of pun- 
ishment. 


REFLECTING PUNISHMENT: We can see that there is some limited 
validity to this interpretation in view of the Roman punishment for 
arson. However, there are many other crimes besides arson for which 
burning alive as a part of the execution has been most common: the 
ancient Hebrew God Yahweh recommended it for incest and prosti- 
tution;"* the Inquisition of the middle ages used it extensively for 
witches and heretics; the English used it together with hanging for 
punishment of traitors and especially female murderers and coiners.”® 


SACRIFICES: There is an account of the sacrifice of criminals to 
fire gods, based on observations left for us by Caesar and Posidonius.® 
Burning to death is said to have begun with the ancient Celts of 
Scotland and Gaul. A great festival took place every five years, and 
the Celts saved their criminals or, if there were not enough, captives 
were taken at war.*' When the festival came, huge wicker-work 
images of wood and grass were constructed, which were filled with 
live men, cattle and various animals. Sometimes the sacrificial victims 
were shot through with arrows, or impaled. But eventually, the 
wicker effigies were set alight and their victims burned alive. Frazer 
notes that the burning of giant wicker effigies has been a central at- 
traction at midsummer festivals throughout Europe for many years 
and suggests that the similarity of these rituals to the ancient Celtic 
custom is too great to be ignored. It should be pointed out, however, 
that criminals were sacrified not because they were seen as demons 
or devils, but because they were available: i.e., since criminals oc- 
cupied the lowest position in social life, they were expendable and 
could be used as sacrificial victims. They were not burned to death 
as criminals, but rather as human sacrifices to the fire gods.® In 
fact, there are more cases on record of the sacrifice of the innocent 
than of the guilty. 
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APOTROPAIC THEORY: An obvious interpretation is that burning 
provided the complete physical and metaphysical destruction of the 
criminal.** Criminals were burned and their ashes thrown to the four 
winds and sometimes sprinkled over the gallows. The dim begin- 
nings of most religions of modern civilization appear to have given 
the worship of fire a central place.** And this, of course, is not at 
all surprising when one considers the important place fire must have 
taken among the primal horde. Fire is a Janus head: it opens the 
way for an enormous array of benefits to the man who can control 
it; but it can never be tamed, and when it breaks free, it turns its 
horrible, insatiable, unquenchable side toward us: it devours and 
destroys all in its path. We have little difficulty therefore in under- 
standing how fire was so worshiped in the vague beginnings of civ- 
tlization; how it remains a central symbol in virtually all modern 
religious rituals; and how it may be seen as the perfect treatment 
of those forces, tangible and intangible, which have frightened men 
throughout the ages: witches, heretics, sodomists, blasphemers, luna- 
tics, criminals, wolves, were-wolves, and so on. “With his sharp, 
bright eyes he sees the hidden demons, seizes them with his tongue, 
with his brazen teeth. .. .”** This theory does not, however, explain 
why the culprits are burned alive. It only explains why burning is 
used to dispose of the corpse. Our next interpretation tries to take 
this into account. 


DIVINE RETRIBUTION ON EARTH: Although it is perhaps difficult 
beyond a certain point to argue that any one of the forms of punish- 
ment so far described is more cruel than any other, since they are 
all so horrendous, I am inclined to think that burning alive has been 
the most awful. The method was at its height during the Italian and 
Spanish Inquisitions, which together lasted almost five centuries. 
From the descriptions available to us, one can only draw the con- 
clusion that is was the intention of the executioners (or their bosses) 
to inflict as much pain, suffering and torture on the unfortunate cul- 
prit as was “humanly” possible. The celebrated description by Henry 
More of the burning of the Lord Bishop of Gloucester (Dr. John 
Hooper) in 1555 for heresy speaks for itself: 


The place of execution was near a great elm tree, over against the 
college of priests, where he was used to preach; the spot round about 
and the boughs of the tree were filled with spectators. Bishop 
Hooper then knelt down and prayed. Having closed his devotional 
exercises, the Bishop prepared himself for the stake. He took off his 


The Sacred Forms of Punishment 


gown, and delivered it to the sheriff; he then took off his doubiet, 
hose, and waistcoat. Being now in his shirt, he trussed it between his 
legs, where he had a pound of gunpowder in a bladder, and under 
each arm the same quantity. He now went up to the stake, where 
three iron hoops were brought, one to fasten him round the waist, 
another round his neck, and another round his legs; but he refused 
to be bound with them, saying, ‘“You have no need to trouble your- 
selves; I doubt not God will give me strength sufficient to abide the 
extremity of the fire without bands; notwithstanding, suspecting the 
fratlty and weakness of the flesh, but having assured confidence in 
God’s strength, I am content you do as you think good.”’ The iron 
hoop was then put round his waist, which being made too short, he 
shrank and put in his belly with his hand; but when they offered to 
bind his neck and legs he refused them, saying, ‘I am well assured 
I shall not trouble you.’’ Being afhxed to the stake, he lifted up his 
eyes and hands to heaven, and prayed in silence. The man appointed 
to kindle the fire then came to him and requested his forgiveness, 
of whom he asked why he should forgive him, since he knew of no 
offence he had committed against him. “O sir (said the man), I 
am appointed to make the fire.” ‘‘Therein,” said Bishop Hooper, 
“thou dost nothing to offend me: God forgive thee thy sins, and 
do thy office I pray thee.’ Then the reeds were thrown up, and he 
received two bundles of them in his own hands, and put one under 
each arm. Command was now given that the fire should be kindled; 
but, owing to the number of green faggots, it was some time before 
the flames set fire to the reeds. The wind being adverse, and the 
morning very cold, the flames blew from him, so that he was 
scarcely touched by the fire. Another fire was soon kindled of 
@ more vehement nature: it was now the bladders of gunpowder ex- 
ploded, but they proved of no service to the suffering prelate. He 
now prayed with a loud voice, “Lord Jesus, have mercy upon me; 
Lord Jesus, have mercy upon me; Lord Jesus, receive my spirit’; 
and these were the last words he was heard to utter. But even when 
his face was completely black with the flames, and his tongue 
swelled so that he could not speak, yet his lips went till they were 
shrunk to the gums; and he knocked his breast with his hands until 
one of his arms fell off, and then continued knocking with the 
other while the fat, water, and blood dripped out of his finger ends. 
At length, by renewing the fire, his strength was gone, and his 
hand fastened in the iron which was put round him. Soon after, the 
whole lower part of his body being consumed, he fell over the iron 
that bound him, into the fire, amidst the horrible yells and acclama- 
tions of the bloody crew that surrounded him. This holy martyr was 
more than three quarters of an hour consuming; the tnexpressible 
anguish of which he endured as a lamb, moving neither forwards, 
backwards, nor to any side: his nether parts were consumed and 
his bowels fell out some time before he expired. Thus perished, in 
a manner the most horrible that the rage of hell itself could de- 
vise, In a manner more barbarous than that exercised by wild 
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American Indians to their prisoners taken in war, the right reverend 
father in God, Dr. John Hooper, for some time Bishop of Worces- 
ter, and afterward of Gloucester.®® 


It later became the practice throughout Europe to strangle the 
criminal first, and usually this was seen as a humanitarian step as 
was noted by Strutt in 1775 in his description of the burning of Anne 
Williams for the poisoning of her husband in 1753: 

The letter of the law to this very day, I believe condemns a 
woman, who doth murder her husband, to be burnt alive, but the 
sentence is always mitigated, for they are first strangled. In the case 
of Catherine Hayes (who, for the murder of her husband, some 
few years ago, was adjudged to suffer death at the stake) the in- 
tention was first to strangle her; but as they used at that time to 
draw a rope which was fastened round the culprit’s neck, and came 
through a staple of the stake, but at the very moment that the fire 
was put to the wood which was set around, the flames sometimes 
reached the offenders before they were quite strangled—just so it 
happened to her; for the fire taking quick hold of the wood, and 
the wind being brisk, blew the smoke and blaze so full in the faces 
of the executioners, who were pulling at the rope, that they were 
obliged to let go their hold before they had quite strangled her; 
so that, as I have been informed by some there present, she suffered 
much torment before she died.87 


It is to be noted, however, that by this time, such punishment was 
used more for criminals, particularly female criminals, and less for 
heretics and witches, since the Inquisition had mostly passed. But, 
as we shall see in Chapter 5, the religious imagery of punishment 
lived on. And what imagery! The hell of the middle ages was seen 
as the most loathesome place of perpetual fires, where there lived all 
manner of ugly demons and disgusting serpents, who took great 
pleasure in tormenting and torturing victims sent to them. We need 
only look at the many artistic works which depicted hell during that 
time, such as Fra Angelico’s Universal Judgment or the works of 
Bosch. All of them depict the most terrible scenes of hell. It is, there- 
fore, not too far fetched to conclude that the Inquisitors were trying 
to bring the wrath of God to earth, to reflect as closely as possible 
the most terrible punishments that they imagined were inflicted by 
the devil. Hence, the emphasis on burning, torture, and suffering. 
Burning becomes a sort of divine reflective punishment, which easily 
explains why burning alive was such a central aspect of the punish- 
ment, since after the heretic was dead, he would be treated to the 
roguish punishments of hell; the Inquisitor wanted to give the liv- 
ing a taste of hell before he passed on. 
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We should note in closing this section that some have suggested 
the Inquisitors were motivated to inflict horrible tortures for other 
reasons, both institutional and psychological, which have little to do 
with ritual. This is quite possibly true, and we will take this up in 
later chapters. In this regard, ordeal by fire is sometimes seen as a 
ritual punishment by some writers.** But it is not so much a ritual 
punishment as it is a ritual judgment. This applies especially to the 
use of torture by the Holy Inquisitors. 


QOuartering and Other Mutilations 


Authorities appear to be agreed that the earliest origin of the 
punishment of quartering was disembowelling® or other practices 
which tore out internal organs. The sacred role of entrails during an- 
cient Roman and Greek times is well known. “It is not so much the 
skinning and cutting up of the body that is the chief thing, but the 
fact that a way is forced into the last stronghold of all life, the 
heart.’’®° A few interpretations of this practice present themselves. 


PUNISHMENT OF BODILY OrGANS: From the many cases of dis- 
embowelling, it seems that certain organs of the body were thought 
of as the seat of the crime. Thus, it was for a long time the practice 
in England to have the hearts of traitors torn from their bodies and 
various other parts of the body treated as though they were the ob- 
jects responsible for the crime: 


That the traitor is to be taken from the prison, and laid upon a 
sledge, or hurdle, and drawn to the gallows, or place of execution, 
and there hanged by the neck until he be half dead, and then cut 
down; his entrails to be cut out of his body, and burnt by the ex- 
ecutioner; then his head is to be cut off, his body to be divided 
into quarters; and afterwards his head and quarters are to be set 
up in some open places directed; which usually are on the City 
Gates, on London Bridge, or upon Westminster Hall. And to 
render the crime more terrible to the spectators, the hangman, when 
he takes out the heart, shows it to the people, and says, here is the 
heart of a traitor,®1 


Several similar cases are reported in Germany and Switzerland, one 
in which kidneys were torn from the body with red-hot pincers, since 
they were seen as the seat of the criminal’s wicked disposition.*? An- 
other case was the terrible execution of Balthazar Gerard, murderer 
of the Prince of Orange.® “On the first day he was flayed and rubbed 
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over with salt, and needles stuck into his fingers. On the next day 
his flesh was torn with red hot pincers.” Then his heart was cut out 
and impaled on his hand, to the words, ‘'The treacherous murderer 
of his own master might rightly get such a terrible reward.” He was 
then quartered, and his parts dispensed to various places. In yet an- 
other case, the heart was torn from the body and thrust in the face 
of the criminal with the words, ‘See . . . your heart!’ There are 
also cases in which the quartered parts were put on display at the 
scenes where the criminal was said to have committed his crimes. 
Other punishments, not intentionally leading to death, but clearly 
meant as punishments of particular “‘guilty’’ bodily organs, are of 
interest. It was customary to amputate the right hand for coining 
false money during the reign of Henry I and usual for one hand to 
be cut off previous to execution for arson and murder during the 
middle ages. It was also common to either cut out the tongue of 
blasphemers, or, as in the case of one of the Huguenots, the “tongue 
was pierced and attached to his cheek with an iron pin.’** The ears 
were cut off, nose cut, and brandings applied often to those assigned 
to the pillory, but these were not so much punishments of specifically 
guilty organs as a means of ridicule. We shall consider these prac- 
tices in a later chapter. Many other mutilations have also been prac- 
ticed for the purpose of torture, which we shall consider in Chapter 4. 


RETRIBUTION: Although we will have much to say about retribu- 
tion later in this book, we would do well to note that one of the 
most primitive manifestations of this principle of punishment is the 
attempt to reflect the crime in the punishment. Punishment of par- 
ticular bodily organs specifically involved in the commission of crimes, 
as we have just described, may be seen as a form of retribution by 
reflection. 

When we consider the conglomeration of a wide variety of tor- 
tures involved in execution by quartering, we are moved to think 
that this method is the cruelest yet, since there seems to be no end 
to the barbarous cruelties laid on. The descriptions left to us by con- 
temporaries all seem to refer to especially serious crimes, such as 
particularly gruesome murders, parricides, or the murder of a master 
by a trusted servant. So, although the horrifying descriptions make 
us feel that the punishment was inflicted because the punishers en- 
joyed the spectacle, there have been genuine attempts to make the 
death penalty equal the atrocity or severity of the crime. I would not 
want to overstate this point, since the most notorious description of 
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drawing assunder is enough to make anyone turn green, and it is 
hard to avoid the conclusion that it was done for any other reason 
than to inflict torture of the most beastly variety. The last execution 
in France by drawing assunder was that of Robert Frangois Damiens, 
in 1757, found guilty of /ése majesté and parricide. A special “extra” 
to his execution was the court’s order that he be subjected to gestion 
ordinaire et extraordinaire to make him confess the names of his ac- 
complices. The court ordered: 


... that he be taken to the Greve and, on a scaffold erected for 
the purpose, that his chest, arms, thighs, and calves be burnt with 
pincers; his right hand, holding the knife with which he committed 
the said parricide, burnt in sulphur; that boiling oil, melted lead, 
and resin, and wax mixed with sulphur, be poured in his wounds, 
and after that his body be pulled and dismembered by four horses, 
and the members and body consumed by fire, and the ashes scat- 
tered to the winds. The court orders that his property be confiscated 
to the King’s profit; that before the said execution, Damiens be 
subjected to gestion ordinaire et extraordinaire, to make him con- 
fess the names of his accomplices.®° 


The awful tortures were administered one by one, until finally 
each of his lacerated limbs was attached to a horse and the execution- 
ers gave the order for the farm horses to drag the limbs from his 
body. But the sinews of his body were so tough that the limbs would 
not come apart. In the end, the executioners were forced to quarter 
the still living body with a knife. This method of execution was un- 
known in England, but was used extensively throughout France and 
Germany. Indeed, the hangman or executioner in many districts of 
Germany has been known in popular and thieves’ slang as the 
“butcher” or ‘meat carver,” at least since the fifteenth century. This 
leads us to a final interpretation of this terrible practice. 


ANIMAL RITUuALs: It has been noted that there is an amazing simi- 
larity between the quartering of humans and that of animals, as evi- 
denced by the pictures of animal quartering in the Fehr collection 
in the Nirnberg German Museum.*® The bowels of the human were 
burnt, as was the custom with animals.” It was also a punishment 
in early Teutonic times for the wanton destruction of trees—it will 
be remembered that we earlier observed the worship of trees as sacred 
and holy in those times. If a person killed a tree by stripping off its 
bark, as much of his bowels as was necessary to cover the damaged 
area was taken from the culprit’s body.*® 
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The practice of drawing is also related in some way to dragging 
at the horse’s tail, which was a common punishment for religious 
heretics especially as a preliminary to crucifixion. It was later com- 
mon for the criminal to have his feet tied to a horse’s tail and his 
back bound onto an ox-hide or sled on which he was dragged to the 
gallows. This practice later gave way in England to the procession 
of the criminal taken to the gallows in a cart. And, of course, Achilles 
dragged the body of Hector round the walls of Troy. It has been 
suggested that the reason for dragging is to wipe out the footprints 
of the criminal, so that the dead person will be unable to find his 
way back from the execution site. 


Conclusions 


We may make a number of general conclusions concerning the 
sacred origins of the death penalty: 


CRIMINALS AS SACRIFICIAL LAMBs: In general, criminals have not 
been sacrified to gods because of their criminal deeds, although this 
is not to say that it has not occurred—probably by hanging. They 
have most often been sacrificed along with others of less defensible 
social position. Indeed, more often than not innocents, namely chil- 
dren, have been sacrificed as offerings to various ancient gods. 


CRIMINALS AS THE PURVEYORS OF EvIL: To some extent, this has 
been a predominant preoccupation in the punishment of criminals, 
though once again it is not clear whether such persons are penal or 
religious criminals, since the historical relationship between religion 
and crime is quite complicated and they have overlapped during many 
periods in history. There seems to be reasonable evidence suggesting 
that punishment has taken on the specific forms it has because of the 
punishers’ fears of what the criminal would do after he was killed. 
We should be clear, though, that this fear was related to any dying 
or dead man and was simply heightened when a man was intention- 
ally killed—whether justified or not. The killing of a criminal, there- 
fore, invokes a double fear, since it is clearly an intentional killing 
and of one who is evil or unclean. Thus, provided the proper apotro- 
paic methods were used, the community was rid of an evildoer, yet 
it also paid a price for the killing. 
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INDETERMINATE PUNISHMENT: Because of the difficulties involved 
in the intentional killing of a wrongdoer, various forms of punish- 
ment have evolved which, at least symbolically, allow the offender 
to be killed by nature, rather than directly by the accusers. 


COLLECTIVE PUNISHMENT: This, the oldest form of punishment, 
gives vent to the immediate, bloodthirsty feelings of the community 
which attempts to rid itself of the uncleanliness of both the evildoer 
and a general feeling of evil in the community. It is a practice which 
‘“Jeanses” the collective sentiment. However, we should note that it 
is the oldest form of punishment and has mostly been superseded by 
other forms, most of which avoid the direct participation of the public 
in inflicting the penalty. Its later form, the ribald public executions 
in the seventeenth and eighteenth centuries, served different purposes, 


which will be discussed later in the book. 


APOTROPAIC RITUAL: It would seem that rituals in many forms 
accompany the death penalty, and these are most easily accounted for 
as a means to ward off evil of various kinds. The breaking of bones; 
sacred use of the nine-spoked wheel and the magic circle; burning 
and casting the ashes to the wind; drawing and quartering; drowning 
and sinking in a bog; staking to the ground; beheading; hanging-— 
all of these may be interpreted as forms of defense against evils. 


RETRIBUTION AND REFLECTION: Some forms of death penalty 
have been tied to specific crimes in an attempt either literally to 
deal out /ex talionis, as in burning for the crime of arson, or to do 
it symbolically as in ploughing off a trespasser’s head. A primitive 
form of retribution has also been identified: the direct assault upon a 
specific bodily organ, such as “the heart of a traitor” being torn from 
his body. Another modified form of retribution also identified was 
the attempt to recreate the punishment of hell on earth. This was 
seen as the most apt explanation of the hideous punishments of burn- 
ing and drawing and quartering alive. 

I must repeat that these are not presented as sole or exclusive ex- 
planations for the punishment of death presented in this chapter. 
Differing forms of punishments serve many purposes, often social 
and political, which may most usefully be surveyed from the point of 
view of their institutional forms. It is to the evolution of these insti- 
tutional forms of punishment that we now turn. 


4 


Punishment and Obedience. 


Punishing “Women, Children 
Slaves, and Soldiers 


We saw in our survey of the various speculations concerning the 
origins of civilization and punishment in society that a vague model 
was posed of a kind of loose group termed, for better or worse, a 
“horde” and injected with a structure resembling a family in the 
sense that there was a father, wives, and sons. Obedience to the father 
was an absolute and obedience to the clan a sacred obligation. 

It is extremely important to note that the horde or “family” ex- 
isted before the criminal Jaw and its punishments, Therefore, while 
we may trace the particular forms that punishment has taken accord- 
ing to the evolution of the institution of criminal law, its procedures, 
and so on, it is most likely that many of the forms of criminal pun- 
ishment should have been adopted from punishments that already 
existed, prior to the concept of criminality.’ It is also likely that many 
of the justifications of punishment will be traceable to the use of 
punishment within social institutions that preceded modern criminal 
law. In this respect, we may make a distinction between two early 
institutional models of punishment, a distinction that 1s crucial to an 
understanding of the justifications and philosophical discussions of 
punishment that arose during the nineteenth and twentieth centuries. 
These two models are the obedience model and the reciprocity model. 
The prototype for the obedience model was punishment used within 
the primal family: punishment required to maintain obedience, first 
of the sons to the father, and later obedience of all to the primitive 
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prohibitions of the incest taboo, totemic systems, and other sacred 
rites. The later more formalized institutional application of this 
obedience model was that of the military, epitomized by the city- 
states of Greece and Rome and enhanced by the recurring wars 
throughout history to modern times. 

The reciprocity model has its origin with the feud, where wrongs 
were negotiated and treated in kind by each offending or offended 
party. The crucial difference between this and the obedience model 
is that in the obedience model there is an inherent difference in status 
between the punisher and punishee: the punisher is invariably so- 
cially and economically (and usually politically) more powerful. In 
the feud, in contrast, each party to the punishment is of equal status: 
thus the mutual and reciprocal nature of vengeance. I will argue 
later® that this reciprocal model of punishment is the sole social! basis 
of the retributive philosophy of punishment.* We shall see that ac- 
cording to this principle much of what leading philosophical de- 
fenders and critics of retribution claim to be retributive in fact is 
not: it is punishment masking an obedience function. One reason for 
this is that purely reciprocal (or retributive) punishment disappeared 
with the feud. Although traces of feuding law may be found in mod- 
ern criminal laws,* the fact is that the obedience model not only pre- 
ceded the reciprocity model of punishment, but also subverted it both 
in ancient times and again in the late middle ages after feuding had 
reinstated itself in the period of social chaos following the burning 
of Rome. 

There is little doubt that the obedience model of punishment both 
preceded and eventually completely dominated criminal punishments. 
We shall have more to say about this shortly. Our present task is to 
examine the institutional forms of the obedience model of punishment. 


The Slave and Family Punishment 


Women, children, and slaves have enjoyed throughout history an 
intimate relationship. In fact, I would go so far as to say that until 
the early middle ages there was virtually no distinction among them 
in terms of status and, subsequently, of the conditions under which 
they could be punished. It may seem that I am playing on popular 
thetoric to equate women and children with slaves. Be assured that 
I am not suggesting that they are equivalent today. Much has hap- 
pened in the space between now and Homer in the evolution of so- 
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cial life. But originally, they all occupied a similar social and legal 
status. As civilization developed, different institutions of control 
emerged, resulting in different kinds of punishments and systems of 
punishments which became applicable to each. The three institutions 
that eventually developed were the institutions of the family, of the 
school, and of slavery. 

In addition, the reader is warned that there is considerable contro- 
versy right now concerning the sociohistorical evolution of the fam- 
ily. A great deal of criticism has been made of the myth that the 
family is our oldest social institution. Aries in his Centuries of Child- 
hood,® probably the most influential book in this field, claims that 
the concept of the family was unknown until the fifteenth century. 
In my view, however, he is using the word in a very restricted sense, 
the modern sense, to mean a family group that is bound by strong 
emotional ties that transcend the simple genealogical system Aries 
sees as the only aspect of family existing before that time. It is also 
unclear if he means that the concept of “family” did not exist in the 
minds of people (which it certainly does today). Aries probably 
overstates his case, since he was dealing with a restricted period from 
the late middle ages on. He does not recognize that a lot happened 
before that time. Certainly, the bulk of Roman civil law revolved 
around the concept of the family, almost to a pathological degree.* 
Many religious rites were also centered on the home and its sacred 
hearth. 

But one can agree with Aries that there 1s something very, very 
new about the popular image of the family today, especially the iso- 
lated, nuclear family. In fact, both the idea and the reality of this 
kind of family is probably less than a century old. During preceding 
centuries, families were never so isolated and always included fringe 
members who were, nevertheless, central or at least very important 
to the social and psychological make-up of family life. Apart from 
the constant physical presence of cousins, grandparents, and other 
strata of the extended family, the inclusion of servants, slaves, nan- 
nies, wet-nurses, and lodgers has been a most common practice. Psy- 
chohistorians have only just begun to document and analyze the 
importance of these additional elements of family life.’ 

As a constantly evolving, adapting, changing institution, there 1s 
no doubt that the family is the oldest social institution, and as such 
it is the source of the institution of punishment. 

During the period of the early Roman Empire, the concept of 
patria potestas dominated Roman civil law and, in an indirect way, 
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its criminal law also. The Romans did not have a very well developed 
criminal law, because it was mainly ancillary to civil Jaw. This was 
because most problems of law were seen in terms of private litiga- 
tions and responsibilities, even including crimes such as homicide.® 
Patria potestas was translated into practice as the paterfamilias doc- 
trine, which gave the father of the household unlimited power. The 
household, by the way, legally included slaves, as well as members 
of the family. During the early Roman Empire, paterfamilias gave 
the father the power of life and death over all members of the house- 
hold, the power of sale of any member, the power to veto marriage, 
and the right to recover a child whom he may have disposed of earlier 
—there were many complicated rules about this. At a later time, only 
the sale of newborns was permitted. Of course, slaves could be bought 
and sold at will. 

The father was most definitely the agent of punishment both in 
terms of criminal law and socially. He could torture or punish any 
member of his family without any interference. Nobody else could 
lay a hand on his “chattel.” If a slave did something wrong, the 
matter would be referred to his dominus (master), and the father 
would decide on punishment. It should be noted, however, that slaves 
and sons especially had inherent economic value, and therefore the 
chances of their being overly physically abused were less. But women, 
and especially daughters, were not of economic value; in fact daugh- 
ters were a distinct economic liability, since dowries had to be paid 
to the husband in order to marry them off. This is probably why 
girls were more often exposed on the hillside or plainly murdered. 
In fact, the practice of killing infant girls is well documented up 
until the middle ages throughout Europe’® and is attested to by the 
higher proportion of males to females in the population throughout 
that period. 

As monogamy gradually evolved, wives gained somewhat in status 
and economic value, but they were never emancipated to the slight- 
est degree. Up to her marriage, the girl was subject to the home disci- 
pline of the father, and then after marriage to that of the husband, 
though the husband did eventually lose the right to punish the wife 
at home."* Prior to the early empire there were many reports of 
“home punishment.” Livy reports one such case. There had been an 
epidemic of witchcraft, and a secret society of women was uncovered. 
The women were ordered to be executed, and Livy reports, “the 
condemned women were handed over to their relations or those in 
whose charge they were in order that they should themselves carry 
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out the sentence in private... .”'* A private execution was seen as a 
concession to family feelings because a public execution (i.e., one 
carried out by someone other than the dominus) would have been 
a disgrace. 

After the Roman Empire, women were chosen as the special objects 
of religious persecution as part of the Holy Inquisition, and we shall 
look at the reasons for this in the following chapter. However, as far 
as criminal punishment is concerned, it must be said that women were 
probably by and large eventually treated much better than the men 
during the middle ages. In a fascinating study of female crime for the 
period 1300-48 for the counties of Norfolk, Yorkshire, and North- 
ampton, Barbara Hanawalt’* found that of a total of 10,607 felons 
brought to trial, the ratio of females to males was only 1:9. Further- 
more, only 16 percent of women brought to trial were convicted 
compared to 30 percent of the men. The only aspect in which women 
were discriminated against was in the form of death penalty. If 
women killed their husbands (a common crime as it is today) this 
was considered tantamount to treason (since it was killing the 
“Lord’”) and the wife was burnt alive at the stake. The rest of the 
penalties and criminal procedures were identical for men and women. 

The close affinity between children and servants is also well docu- 
mented for Roman times. Not only did children wait on tables,” 
they were also mostly in the care of slaves who were either their 
nannies or tutors. Indeed, they were subject to be beaten by their 
slave tutors. To be in that position—to be beaten by a slave—has 
to be the lowest position on the social ladder! 

But we must not carry this comparison too far. Although children 
and slaves were equally at the mercy of the dominus, the law dis- 
criminated much more against slaves, and in general the punishments 
were much more severe. During the early empire, if the master was 
murdered by a slave, all slaves in the household were put to death as 
a matter of course. Worse, if the master were murdered by someone 
outside the household, the slaves were still held responsible for the 
killing, since it was considered that devoted slaves should have pre- 
vented it!”® 

By far the most terrible punishment was that of torture of the 
slaves as witnesses. This was probably an extension of the Greek 
practice of holding evidence from slaves inadmissible unless obtained 
under torture.1® The forms of torture were those with which we will 
become familiar when we look at religious punishments: the whip, 
the rack, the thumbscrew, and the wheel. 
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Forms of punishment were basically the same for slaves as for 
free men, except slaves did not have the right to voluntary exile. 
Therefore, while many free men could avoid terrible punishments, 
the slaves could not. For gross violence they could be sentenced to 
death or sentenced in metallum to work in the mines, quarries, or 
making roads. The slave could be condemned ad bestias to fight in 
the arena, a punishment that lasted until A.D. 325 when it was 
abolished by Constantine. For theft, the slave would be scourged, 
then thrown off the Tarpeian Rock. 

A word of caution is relevant here. Slaves were valuable pieces of 
property which, if lost, had to be replaced. When the paterfamilias 
doctrine held sway, my suspicions are that it would be unlikely for 
a dominus to deprive himself of his own property unless it was an 
especially bad investment—something like trying to decide whether 
to replace an old car that needs repairs. One doubts, therefore, that 
the actual carrying out of the death penalty for slaves would have 
been very common. It is very difficult to assess “vulgar Roman law,” 
1.¢e., the law as it was practiced as opposed to the laws that were 
pronounced in various articles.“ 

There is no doubt, however, that slaves and servants were whipped 
unmercifully. In general, slaves and servants were whipped by an- 
other slave with the terrible Roman flagellum: a several-stranded 
leather thong, with knots tied in the leather strands, sometimes with 
weights and nails tied in. Not only were male slaves whipped as a 
matter of course, but also female slaves, and this most commonly 
at the whim of the aristocratic lady of the house.'* At the beginning 
of the Roman Empire it was common for masters to beat or whip 
their slaves to death, in spite of their economic value. In later Roman 
law, the master lost the right to punish, which was taken over by 
the public flagellator. Excessive punishment of slaves was then dis- 
couraged and flogging of female slaves which resulted in death 
within thirty days was made unlawful.?® 

The conditions of slavery have remained pretty much the same up 
to modern times. The treatment of slaves in the American South is 
perhaps the most well known and documented, as well as the treat- 
ment of convicts in the colonies during the days of transportation, 
since these unfortunate convicts were virtually slaves and certainly 
treated as such. The law bears a striking resemblance to the Roman 
law of slavery, upon which it was probably based. It was, of course, 
designed to protect the owner, not the slave. According to the civil 
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code of the state of Louisiana at the time, ‘the slave is entirely sub- 
ject to the will of his master, who may correct and chastise him, 
though, not with unusual vigor, nor so as to maim or mutilate him, 
or to expose him to danger of loss of life, or to cause death.’”*” Laws 
by the eighteenth century at least specifically forbade the mutilation 
of slaves (putting out eyes, tearing out tongues, etc.), but whipping 
was always permitted. The widespread use of severe flogging is amply 
documented and easily proven by the reports and records of doctors 
who examined Negroes wishing to enlist in the federal army at the 
time of the American Civil War.2! Many terrible scenes of the treat- 
ment of slaves have been described in books. While I do not suggest 
that the most terrible scenes were the most typical the reasonably 
common occurrence attests to the widespread milder use of the whip. 
The following is one of the celebrated descriptions: 


Solomon Bradley describes the following as the most cruel _punish- 
ment he ever saw inflicted, by one Mr. Ferraby, owner of one of 
the largest South Carolina coast plantations, near Port Royal. At- 
tracted by the noise of fearful screams in Mr. Ferraby’s own yard, 
he went up, and saw a slave girl stretched on the ground on her 
face, her hands and feet tied fast to stakes, her master standing 
over her, beating her with a leather trace from a harness, every 
blow of which raised the flesh if it did not gash it, and now and 
then kicking her in the face with his heavy boots when she screamed 
too loud. When he had become exhausted by this benevolent ex- 
ertion, our “patriarch” sent for sealing-wax and a lighted lamp, 
and dropped the blazing wax into the gashes; after which, finally, 
his arm being rested apparently, he switched the whip out again 
with his riding whip. Two grown-up Miss Ferrabys were all this 
while watching the humane series of operations from the upper 
windows. And the offense of the girl was burning the waffles for 
her master’s breakfast.?? 


We may heave a sigh of relief that open slavery has been virtually 
abolished from the globe, at least in the Western world. However, 
some have argued that although the status of slavery has been abol- 
ished, the forms of punishments used on slaves have remained. This 
hypothesis has been given support in Professor Thorsten Sellin’s 
book, Slavery and the Penal System, in which he showed that many 
of the horrendous forms of punishment such as I described in the 
previous chapter, were used first against slaves and only later against 
free men. Many of the Burgundian and Frankish laws that developed 
during the middle ages were meant specifically to discriminate against 
those of lower status. Thus, free men could buy off their punish- 
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ment, whereas slaves (and serfs) could not. Just as in Roman times, 
free men sentenced to death could choose voluntary exile, but slaves 
had no such choice. 

But, one may ask, why make this really obvious point? Virtually 
by definition, slaves are supposed to be discriminated against, and 
so it is surely no surprise that they should fare badly when it comes 
to punishment. It is perfectly understandable that they should have 
experienced most forms of punishments before free men. The sig- 
nificant fact here is that the punishment of slaves had virtually no 
limits. The institution of slavery demanded total obedience. Punish- 
ment became pure and primitive tyranny—the repetition of the 
Freudian myth of the primal horde. It was a tyranny using limitless 
violence to punish a hugh mass so totally subjected that to rise up 
against their ‘leader’ was, except in the most unusual circumstances, 
an utter impossibility. We find in slavery the political basis of pun- 
ishment in sts rawest form. We will see in the following chapter how 
punishment took on a more “civilized” tyranny under the nurturance 
of the Italian Inquisition. 

The status and conditions of life for the slave were so low that it 
was a punishment in itself, so that very early slavery (1.€., various 
forms of forced, chained labor, such as the Roman, Spanish, and 
French convict galleys; road and quarry gangs; and later forced in- 
dustrial and public labor in France and England)** was used as a 
punishment for criminal offenses. 

Not only have many slave-related punishments remained in the 
penal system, but they also remained within other institutions, such 
as the family and school, of which slaves were an integral part: 
whether in ancient Roman times or in the more recent antebellum 
South.** Flagellation has been the most common punishment within 
families and in schools. The story of the flagellation of children is 
perhaps one of the most interesting aspects of punishment, since it 
is here that legal corporal punishment still persists. Indeed, it is 
comparatively widespread, and the U.S. Supreme Court decision of 
April 19, 1977, has upheld the right of teachers to chastise their 
pupils. 

To gain a clear understanding of the role of obedience in the use 
of punishment against children, we must first understand the social 
and political conditions of the child through history. Such factors 
are well known in regard to slavery. They are less known and more 
difficult to interpret in regard to childhood. 
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Home Discipline and Schooling Punishment 


Although I have written at some length concerning the totalitarian 
structure of the Roman family, this is not to say that this structure 
was confined to Rome. The model has been applied among all Chris- 
tian peoples; a similar structure has existed from time immemorial 
in Moslemic civilizations. Early Jewish religion certainly permitted 
the wholesale power of life and death over the child by the parents, 
as Philo stated: 


It is right that parents should rebuke their children, and reprove 
them with considerable severity, and even, if they do not submit 
to hearing threats, to beat them, disgrace them, and imprison them. 
But after these expedients have been tried and the children still 
rebel . . . the law permits that they even be punished with death.?¢ 


In Alexandria, during the Roman occupation, parents could take their 
uncontrollable child to the village gate where the elders would stone 
him to death. 

I have already referred to the extensive use of infanticide through- 
out classical Greek and Roman times, up until the fourteenth cen- 
tury.2" By 1890 dead babies were still a common sight in the streets 
and dung heaps of London. There was a widespread practice of 
abandoning children, selling them, and often more surreptitiously 
letting them out to wet nurses who were expected to kill them either 
by design or neglect.*® And, of course, the use of children in mines 
and other forms of labor during the nineteenth century is so well 
known we need not go into it at all. 

I present these facts so that one may keep in perspective the evo- 
lution of the child in the school and his punishment by the teacher, 
since it has become common law that the teacher acts 7” /oco parentis. 
What happens in the home, as far as punishment is concerned, is 
therefore not only of crucial social importance, but also of legal 
importance. 

“In medieval society, the idea of childhood did not exist,” says 
Aries.”® He enumerates many situations and occasions in which chil- 
dren “did not count.’’ He shows that up until the seventeenth cen- 
tury there was no clear distinction between children and adults in 
work, play, or dress. The evidence he uses to support this is an ex- 
amination of iconographic material at the time (there was an inabil- 
ity to represent the form of a child except in adult proportions) and 
through the diary of Louis XII’s doctor Heroard, who recorded the 
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minute details of little Louis’s life. While one can accept much of 
his evidence, Aries nevertheless overdraws his case. Louis was after 
all, whipped most often for a variety of common domestic offenses 
(such as refusing to eat). He was even whipped on the day of his 
coronation at age eight. He was also subject to the sexual abuse of 
adults.*° Children were still objects—either of pleasure or property. 
“Little ones’ certainly did “not count,” as Moliére observed,?! since 
they could be sold, abandoned, or killed, and so many babies simply 
died from neglect or illness. The acceptance of a very high infant 
mortality rate as a natural state of affairs would no doubt lead a par- 
ent to consider a very young child as a quite temporary member of 
the family until he grew stronger. In addition, children were easily 
replaceable. John Marshall gave up his son to King Stephen, saying 
he “cared little if William were hanged, for he had the anvils and 
hammers with which to forge still better sons.”%* 

While children may have joined in a much wider variety of so- 
ciety’s activities prior to the seventeenth century, this does not neces- 
sarily mean that there was no distinction between child and adult. 
Children were the objects of punishment. Although there is no doubt 
that their parents were also objects of punishment whether for reli- 
gious or legal reasons, they at least had some leeway to avoid it. 
Children could not: they were always available to be punished. If 
they were not being whipped by slaves as in Roman times, they were 
being whipped by parents who were the “‘slaves’’ of other punishing 
systems of religion or law. Nor is this mere speculation. The sickest, 
and most telling practice of all, which clearly demonstrates the in- 
tricate’ interrelationship between various punishment systems, was 
the widespread practice in the seventeenth century of taking children 
to see hangings or gibbeted corpses and whipping them soundly on 
the site.** 

If the middle ages were a period of sexual license and abuse of 
children, the sixteenth century ushered in a new emphasis upon 
modesty. The rise of this new preoccupation came hand-in-hand with 
a new, more intentional hardness of attitude toward the child. In 
part, this was a reaction against the perception of children as objects 
of amusement as they had been used in the immediately preceding 
decade or two. Said Montaigne at the turn of the sixteenth century: 
“I cannot abide that passion of caressing new born children.’ 

By the seventeenth century, children were no longer to be treated 
as objects of pleasure. Religious doctrines of both Catholicism and 
Protestantism played an important part in the advance of two ap- 
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parently conflicting images of the child: the child as innocent and 
the child as the product of sin. The description of a nurse in an East 
European village in the eighteenth century, to whom babies were 
given on the understanding that she would kill them, demonstrates 
clearly the religious imagery: 

In her own strange, helpless way, she loved them all . . . but when 

the luckless infants’ parents or the latter's relatives could not or 

did not pay the customary small sum for their keep . . . she disposed 

of them. . . . One day she returned from the city with an elongated 

little bundle . . . a horrible suspicion seized me. The baby in the 

cradle was going to die! .. . when the baby cried, I heard her get 

up, and she nursed it in the dark, mumbling, ‘Poor, poor little 

one!” I have tried many times since to imagine how she must have 

felt holding to her breast a child she knew was fated to die by her 

hand. ... “You poor, poor little one!’ She purposely spoke clearly 

so I would be sure to hear. “. . . fruit of sin through no fault of 

your own, but sinless in yourself .. . soon you will go, soon, soon, 

my poor one ... and, going now, you will not go to hell as you 

would if you lived and grew up and became a sinner.” . . . The 

next morning the child was dead. . . 85 

Innocent children, simply because they lived, became sinful. They 
were the product of sex, conceived in sin. Thus, complete and tire- 
less supervision and discipline became necessary. “I would rather 
have a dead son than a disobedient one,” said Luther,** 

The principle of total supervision was introduced in Jesuit schools 
and soon spread to other schools. Also, until this time, serious of- 
fenders in the Jesuit school were “stripped in front of the whole 
community and beaten until they bled.’%” It is to be noted that this 
punishment was carried out by a special assistant (often an older 
student) called the “‘corrector.’’ A priest could not punish with his 
own hands. How familiar this pattern of punishing was to become! 
The student was “abandoned to the secular arm’’—to use the words 
of the Holy Inquisition.** Later in the seventeenth century, as the 
idea of modesty developed, complete stripping of adolescents was 
not permitted for whipping. Only sufficient lowering of the breeches 
for the whipping was allowed. This was a sign of the growing dread 
of puberty that teachers have harbored to this day. 

It was not until the sixteenth. century that classes in schools were 
divided according to age. Prior to this, all ages and abilities were 
completely mixed up. It should also be realized that the medieval 
schools initially did not teach “reading” and “writing.” These were 
skills that were either taught at home or more likely in an apprentice- 
ship. The medieval schools started with the teaching of Latin. They 
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were basically there to satisfy ecclesiastical recruiting. We find, how- 
ever, that with the early beginning of classification in the school, 
there was also a growing tendency on the part of the masters to ex- 
aggerate the puerility of their pupils. This was a process that was to 
reach a crescendo during the eighteenth and nineteenth centuries, 
and in many school systems it continues today. 

Whipping became the main and central means of “‘discipline.” 
The school was organized around it. And this included college or 
university. 

The Jesuits were quick to develop a highly formalized system of 
discipline, obsessed with supervising the details of each student's 
everyday life. They laid out a system of punishments which, in 1598, 
were more or less copied into the code of conduct for the University 
of Paris.*° An older school student was selected to administer the 
beatings with either birch or cane. A system of informing was devel- 
oped in the seventeenth century which extended the doctrine of eter- 
nal vigilance. If the informers failed to report offenses, they were 
punished as though they had committed the acts. The spy system was 
extended to the streets as well as within the schools. The monitor 
system was also introduced, and, shrewdly, it was the elected monitor 
(called this time the “‘excitor’’) who administered the whippings. 

We should note that whipping was not a “scholastic punishment” 
(i.e., a punishment for learning failure) until the sixteenth and 
seventeenth centuries. Up until that time, it was administered only 
for acts of violence.*° But by the seventeenth century, it was a basic 
teaching aid. Thomas Platter complained, ‘My master used to beat 
me horribly; he used to seize me by the ears and lift me off the 
ground,’’** and it was well established that the child should be 
beaten harder if he screamed. Later, with the rise of Napoleon, the 
schools easily adapted to a militaristic model, and discipline, uni- 
forms, toughness, drill routines, ‘‘captains,” and “corporals” were 
infused into the school systems of France and also in England, where 
they stuck fast. Corporal punishment of school children was abolished 
in France in 1882. It had just reached its zenith in England at that 
time and is still widespread. 

But it was not all one way. The history of schooling from the pu- 
pils’ view is one of periodic turbulence, chaos, violence, rebellion, 
and poverty. If the masters kept the upper hand, they periodically 
paid for it. With reasonable cause, they insisted (as they do today) 
on the heavy use of corporal punishment to maintain order and pro- 
tect themselves. 
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In the seventeenth century, a large number of students in France 
were armed, and it was common for them to have to check in their 
weapons when they entered school.4” Armed revolts were common, 
and masters literally feared for their lives. Students were by and 
large a fringe group. They subsisted by professionally begging and 
thieving. People were frightened to walk past schools for fear of 
being attacked. The fighting of duels was most common, which was 
subsequently institutionalized within the British system in the form 
of boxing and wrestling “grudge” matches. 

Mutinies continued in England well into the nineteenth century, 
and it is said that they were as common at Eton as was whipping. 
The last one at Eton, in 1832, ended in the flogging of eighty boys.** 
In 1818 two companies of troops with fixed bayonets had to be 
called into Winchester College to suppress a student riot.** Similar 
mutinies occurred at England's other prestigious public school, Rugby. 

We should draw a distinction between violence as a part of the 
prevailing social milieu, such as dueling in the seventeenth and early 
eighteenth centuries and the general roughness of life during that 
period, and violence that occurred as a direct result of a political 
(for the children) nature. 

In England these uprisings can be traced back to 1669, to the chil- 
dren’s petition, which “was presented by a lively boy . . . to the 
speaker, and to several members of the House,’** with a view to re- 
questing a bill to control the use of corporal punishment. The story 
of the gradual move to abolish corporal punishment in England since 
that date is a remarkable testimony to the resilience of this form of 
punishment. A series of reports on the use and effects of corporal 
punishment in England’s schools was conducted in 1952, 1961, and 
the influential Plowden Report of 1968. And there were many other 
local reports as well.*° On all occasions, the recommendation of the 
reports was to abolish the punishment. And on all occasions, teach- 
ers’ organizations adamantly opposed the ban. 

At least, however, limits were applied. Most school districts estab- 
lished rules as to where the child could be hit and the maximum 
number of strokes permitted. A punishment book was required to be 
kept in all schools and details of all punishments had to be recorded 
therein. 

By 1968 the pressure for abolition was growing. The main defense 
that teachers’ organizations used was that it was needed as an ulti- 
mate threat: the identical argument used for the retention of the 
death penalty. Members of Parliament who wanted to avoid direct 
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confrontations argued that there was no need to act on something 
that was dying out anyway, and the myth developed that corporal 
punishment was rarely used in the schools. 

Of course, it was not true. Various surveys and examinations of 
the punishments recorded in the punishment book revealed that 
nothing could have been further from the truth.*7 A study in 1967-68 
showed that of selected secondary modern schools, 25 percent of 
the pupils were caned, evidence that the cane was certainly not used 
as a ‘last resort’ as suggested by the Plowden Report.** In the analy- 
sis of one school, fourteen of the sixteen teachers used the cane, and 
four of these teachers accounted for over half the canings. The stories 
behind the canings reported on the pages from the punishment book 
are pitiful in the utterly pedestrian nature of the offenses. We find 
such common entries as gross insolence, leaving the football field, 
disobedience, climbing through a window, talking after a warning, 
absent without permission, leaving seat, leaving school without per- 
mission, loud-mouthed insulting behavior, and the list could go on. 
The common punishments for these misbehaviors were “two on 
hand”! As one distressed parent asked, “How can men do this to 
little boys ?’’*° Of course, we already know part of the answer to this: 
history was having its day! 

In another survey, it was also found that half the schools did in- 
deed administer corporal punishment to girls—another myth shat- 
tered. The “offenses” for which the cane was used in one secondary 
modern school in England included, in order of frequency, cutting 
lessons or leaving class or school without permission; interruptions 
by talking, silliness; insolence, abusive behavior, deflance; throwing 
objects; disobedience; damage to property, fighting, persistent late- 
ness; trespassing while truanting; smoking; and not showering with- 
out excuse.°° Many other surveys have demonstrated the widespread 
use in Britain of “scholastic punishment.”’ 

Here was a nation that was finally able to bring itself to abolish 
capital punishment for all but a tiny number of crimes, but never 
managed to abolish corporal punishment of children. The London 
Education Authority, against much teacher opposition, finally man- 
aged to abolish it in 1973. But it continues in most other school sys- 
tems in England, and the suppliers do a brisk trade. In the rest of 
Europe, corporal punishment in schools is long gone. It was abol- 
ished in Poland in 1783, Holland in 1958, Sweden and Denmark in 
1968, and now it is abolished in Soviet Russia and most of West 
Germany. 
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It is significant that most of the English-speaking world retains 
corporal punishment of school children. In the United States, only the 
New York City, city of Chicago, and District of Columbia education 
districts have abolished it, and many state codes expressly condone 
it. The only states to expressly forbid corporal punishment are New 
Jersey (1968), Hawaii (1973), and Massachusetts (1974). Recent 
cases such as Bramlet v. Wilson (49 F.2d 714, 8th Cir. 1974) and 
Ingraham v. Wright (493 F.2d 248, 8th Cir. 1974), although re- 
fusing to assert that corporal punishment is a violation of the Eighth- 
Amendment guarantees against cruel and unusual punishment, never- 
theless have affirmed this principle as a means to restrict its use.” 
And, as was noted earlier, the U.S. Supreme Court affirmed the de- 
cision in Ingraham v. Wright that teachers had the right to chastise 
their pupils. 

The use of corporal punishment in the United States would ap- 
pear to be widespread, and it has been since colonial days. In a 
survey reported by the National Schoo! Public Relations Association 
in 1973, of those reporting, 237 school districts said that they used 
it, 164 that they did not. Those who reported its use emphasized that 
it was used only “‘as a last resort’—an assertion with which we are 
familiar. In another survey in the same year, it was found that 55.5 
percent of secondary school teachers and 65.3 percent of elementary 
school teachers favored the ‘judicious use’ of corporal punishment. 
The United States has been on the brink of abolishing capital punish- 
ment. But it is nowhere near the abolition of the beating of school 
children. 

Aries concludes at the end of his book that by the end of the nine- 
teenth century: 


The solicitude of family, church, moralists and administrators 
deprived the child of the freedom he had hitherto enjoyed among 
adults. It inflicted on him the birch, the prison cell, in a word, the 
punishments usually reserved for convicts from the lowest strata of 
society .53 
This is a grand conclusion, but it is too simple and has led to a 
number of misunderstandings and some well-deserved criticisms. The 
reason for this criticism is that in one paragraph Aries mixes up the 
concept of freedom with the practice of punishment. It is made even 
more difficult by the ambiguous meaning of the word “freedom.” 
Aries sees the move from immodesty to innocence as one of loss 
of freedom in the sense that the child was kept a child longer and 
for the first time was separated from adults. The implication is that 
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for a child “to be free’ he must be treated not as a child, but as an 
adult, as he was in the middle ages. Aries hints, but never states, 
that “something was lost’ in this transition. If it was, I can see 
nothing worth caring about. The child, as an adult, in that rough 
world, was clearly taken advantage of and abused in every way. Surely 
the transition from that period was a desirable developmental stage. 
Today, we do not sell children, dump them in the garbage or the 
gutters, or beat them in schools till their blood runs. They are no 
longer treated as convicts. Although corporal punishment has not 
been abolished, it has been severely limited and controlled. Where 
there are no official rules stated in school districts, many common law 
cases have clearly established limits beyond which a teacher (and to 
a lesser extent, a parent) cannot go. 

One might also bear in mind that children for a long time, from 
the beginning of civilization, suffered a status beneath that of the 
criminal and more akin to the slave. Thus the observation that legally 
he can be corporally punished whereas a convict cannot comes as no 
surprise to us. One may also observe that, considering the child’s 
original position at the bottom rung in civilizations all over the world, 
he has come a long way over the centuries. 

Today the child’s situation is very complicated. We have extended 
the period of childhood to a ripe age. The child is subject to fewer 
beatings. Yet the necessary lesser status of the child remains. It must 
therefore be difficult for the child to know his place. Before, the 
brutal punishment that he received clearly conveyed the truth of his 
position at the bottom of society's ladder. George Orwell has ex- 
plained that feeling better than anyone: 

I had fallen into a chair, weakly snivelling. I remember that this 
was the only time throughout my boyhood when a beating actually 
reduced me to tears, and curiously enough I was not even now cry- 
ing because of the pain. The second beating had not hurt very much 
either. Fright and shame seemed to have anaesthetized me. I was 
crying partly because I felt that this was expected of me, partly 
from genuine repentance, but partly also because of a deeper grief 
which is peculiar to childhood and not easy to convey: a sense of 
desolate loneliness and helplessness, of being locked up not only in 
a hostile world but in a world of good and evil where the rules 
were such that it was actually not possible for me to keep them.5¢ 

Orwell did not make the same error as Aries. He saw that punish- 
ment is not the cause of the unfortunate low status in which the 
children find themselves. It is an endemic part of the social life and 
order, and as such is not the cause of that order but the expression 


Punishing Women, Children, Slaves, and Soldiers 69 


of it. Corporal punishment in the past has merely communicated this 
fact to the child in no uncertain terms. 


Punishing Soldiers 


One doubts if there is any army in which the right to discipline 
is not also an intrinsic right of command, The two are inseparable. 
It is not a statutory right (though it may be circumscribed by statute), 
but rather is embedded in the fundamental structure of military life 
and organization.® 

The study of punishment in the militia is of special interest to us 
for a number of reasons. First, it may have been the first form of 
state control of citizens. Second, it may show us how a system of 
punishment operates within a closed organizational setting. Third, 
it allows us to fill in the rest of the picture of society's systems of 
punishment. The military is, after all, the backbone of every state. 

If we return to the early classical period of Rome, we find that 
only slowly was the city government separated from military com- 
mand. This observation is highly significant as far as the Roman 
citizen was concerned, especially in light of the punishment provided 
by the criminal law of Rome. It points up the fact that, although on 
the books the criminal law of the state did not intervene in private 
lives of citizens a great deal, the disciplinary procedure did. Magis- 
trates of various types were empowered to issue edicts which had to 
be obeyed. If they were not, then the machinery of law would take 
over. The concept of utter obedience to the leader was a clear carry- 
over from the time when the general or leader of the army also was 
the leader of the city. This is why colonial occupations always appear 
more despotic, because the governor is often an army official of high 
rank. However, at least for Roman citizens, appeal against the rulings 
of magistrates was possible. 

In the army it was not.®® Discipline of the Roman soldiers was 
raised to the level of an ideal, almost worshiped. Livy*’ tells the 
story of Manlius Torquatus and his son, Titus Manlius. Titus Man- 
lius, while leading a squadron of cavalry in his father’s army, came 
upon a group of enemy cavalry, and after much provocation from 
them, Manlius engaged the enemy chief in single combat and killed 
him. But when Torquatus was told of the deed by his proud son, he 
turned away in disgust at such an ‘‘idle show of honor.” To set an 
example of his son who had disobeyed orders not to get into this 
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battle, Torquatus solemnly declared his love and admiration for his 
son, but nevertheless, for the purpose of maintaining complete disci- 
pline, ordered the young Manlius to be tied to a stake and executed 
by beheading. 

Beheading was also the summary punishment for soldiers caught 
without arms, standard-bearers without standards, or soldiers quit- 
ting their posts. 

The most common military offenses then, as now, were deser- 
tion and misconduct in battle. Other offenses revolved around the 
breaking of oaths. The soldier was required to take religious oaths 
and observe various rites meticulously. The soldier was also required 
to take an oath swearing he would not indulge in theft. The reaping 
of loot and booty were a major part of war and its distribution 
always a difficulty. With such large numbers of soldiers living close 
together, theft became a most difficult problem to control.®* Five 
levels of punishments were applied to offenders: (1) deprivation of 
pay; (2) reduction in rank; (3) disgrace, which included dishonor- 
able discharge, being made to camp outside the fortifications, for- 
bidden to eat or drink in public, standing with a sod in one’s hands 
in front of the commander's tent, standing barefoot in public places; 
(4) corporal punishment, flogging with the Roman flagellum was 
the common punishment, most often for inattention to duty; (5) 
death: two methods were commonly employed—beheading by the 
axe of the lictor or beating to death (fustuarium). Polybius describes 
this punishment as follows: “The tribune takes a cudgel and just 
touches the condemned man with it, after which all in the camp 
beat or stone him, in most cases dispatching him in the camp itself.’"*° 
This punishment was used for those who did not attend properly to 
their night patrol. Polybius adds that as a result of this penalty, the 
Roman night watches were scrupulously kept. 

Other punishments such as reduction to slavery, mutilations and 
onerous duties were also used but apparently not to any great ex- 
tent. In the case of mass misconduct, such as may occur in battle, 
decimation was used: i.e., every tenth man was executed. There was 
one occasion, however, when 370 deserters from Hannibal were re- 
captured. They were all flogged and thrown from the Tarpeian Rock, 
the usual punishment for traitors. 

There is a dearth of information concerning the development of 
military punishments after Roman times until we are able to pick 
up the story again in 1189. In England at this time Richard I an- 
nounced three punishments for offenses at sea: for murder, the of- 
fender would be tied to the corpse of the victim and thrown 
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overboard; for assault, ducked three times in the sea; and for theft, 
his head would be tarred and feathered.® Decimation continued well 
into the seventeenth century in cases of mass misconduct. Offenders 
were either selected by ballot under the gallows or they threw dice 
to decide. The direct link with the Roman practice is clear. 

The Earl of Northumberland, in 1640, also continued the Roman 
custom of fustuarium in his pronouncements for discipline in the 
Royal Navy. At this time a wide range of painful corporal punish- 
ments was commonly applied to criminals, including mutilation and 
torture. Much the same punishments were applied in the navy, ex- 
cept that running the gantelope was added. Although this punish- 
ment took on varying forms, it was commonly conducted by parading 
the offender stripped to the waist, between two columns of troops 
who were invited to rain blows with whips or thick pieces of cord. 
A drum-major would walk slowly in front and one behind, with the 
point of a bayonet against the offender’s body, so that he could not 
hurry through. The offenders were very often beaten to death. The 
practice was continued up to 1710.°' Other colorful punishments 
used commonly for soldiers which were not used quite so much for 
criminals were the strappado, a punishment originating with the In- 
quisition, in which the offender is hoisted with his arms tied behind 
him, then let fall with a jerk, thus dislocating his shoulders (in the 
Inquisition, weights were also tied to the offender’s feet); hanging 
by the thumbs; tying neck and heels together; riding the wooden 
horse, in which a wooden apparatus like a horse was set up, and the 
offender was sat upon it, weights tied to each leg, and sometimes 
beaten; the picket, in which the offender was suspended by one wrist 
so that he was just above the ground, then one spike was set for him 
to place his foot on to take the weight of the body; cobbing, beating 
the offender with a stick or cross-belt on the posterior; blistering, in 
which boiling water or oil was poured on the backs of drunkards; 
booting, flogging the soles of the feet with a belt. And a common 

unishment for infantry men was to be removed to the navy! 

Until 1761, all of these punishments were administered summarily 
without a trial. After that date, courts-martial were necessary for 
serious offenses. They were, however, very summary in nature. A 
soldier would commit an offense, a court-martial would be held 
among a group of officers, and the punishment would be meted out 
promptly. Toward the end of the eighteenth century, appeals were 
possible, and there were a number of cases in which damages were 
obtained by some who claimed to have been unjustly punished.™ 

At the time when these improvements came about, the most ter- 
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rible form of punishment reached its height: whipping with the cat- 
o-nine tails.°* By 1812 it was estimated that the average number of 
lashes per month dealt out in India was 17,000. Significantly, it was 
in this year that the American Congress officially abolished flogging 
in the U.S. Army. Substituted were extra drill, extra duties; drinking 
salt water and restricted rations, gagging, the stocks, the “dry room” 
(confinement without grog) ; and the black hole. During its height, 
the use of flogging was, to say the least, incredible. One thousand 
lashes and more was a common punishment for quite minor offenses. 
Often, this meant a virtual death penalty. The offender would be 
taken down because he had passed out before the 1,000 strokes were 
completed. He would be taken to the hospital where his pulped back 
would be “dressed” (other patients complained of the stench from 
the festering sores), then after five or six weeks when it was healed, 
he would be taken back for the remainder of his punishment. The 
flogging occurred as follows: 


The first stroke of the cat occasions an instantaneous discoloura- 
tion of the skin from effused blood, the back appearing as if it 
was thickly sprinkled with strong coffee even before the second 
stroke is inflicted. Sometimes the blood flows copiously by the time 
the first fifty or one hundred lashes are inflicted; at other times little 
or no blood appears when two hundred lashes have been inflicted. 
During the infliction of the first hundred and fifty or two hundred 
lashes, 2 man commonly appears to suffer much, considerably more, 
indeed, than during the subsequent part of a punishment, however 
large it may be. The effused blood in the skin, or, perhaps, some 
disorganization of the nerves of sensation, seems to occasion a blunt- 
ing of its sensibility, and thereby lessening the acuteness of the pain 
atising from the ee of the cat, Left-handed Drummers, 
whose cats are applied to a portion of sound skin and Drummers 
who have not been sufficiently drilled to flogging, spread the lashes 
unnecessarily, and excite an unusual degree of pain. Delinquents 
frequently call out to the Drummer to strike higher, then lower, and 
sometimes alternately.°6 


Surgeons, always on hand, reported, “some persons suffer much 
more than others from the same amount of punishment,” and com- 
monly in the more severe cases, “when the wounds were clear, the 
backbone and part of the shoulder were laid bare.”’ 

Typical offenses and their punishments occurring throughout this 
period are presented in Table 1, pages 74-75. 

Opposition was, however, growing toward this punishment. A 
Royal Commission was conducted in 1835, which examined ail 
aspects of the controversy and produced a report strikingly modern 


Punishing Women, Children, Slaves, and Soldiers 73 


in its observations. It was concluded, for example, that there were 
many men who had been whipped and had gone on to make excel- 
lent officers. But it was also cbserved that ‘when indeed inflicted 
on one of confirmed bad habits . . . it has failed in effecting their 
reform.” 

It was strongly urged at the time that imprisonment be substituted 
for whipping, but the Commission was quite clear that this would be 
most unsatisfactory. Not only had it discovered from talking to ser- 
vicemen that they preferred the quick, sharp punishment of the whip 
to imprisonment, but also that imprisonment would contribute to the 
serious problem of drunkenness, since as soon as they were released 
they would spend their accumulated pay on drink. The Commission 
also observed that the standardization of prison would be too difficult 
to achieve. It did, however, favor transportation as a substitute. 

A common observation at the time was that England’s army was a 
volunteer army, and a detailed comparison was made to the French 
Army which was conscripted and had abolished whipping. The rea- 
son this was possible, so the argument went, was that a conscripted 
army insured a generally higher class of recruit, whereas a volunteer 
army, because of the poor pay and conditions, necessarily attracted 
the rougher elements of the labor force, so that severe discipline was 
absolutely necessary. It should be borne in mind, by the way, that, 
although many of these floggings were carried out in a tyrannical, 
despotic fashion and no doubt many “innocent” or “good” men were 


unduly flogged for trifling infractions, nevertheless ‘'. . . the majority 
of the thousands who had corporal punishment . . . were a type of 
human closely related to our modern gangster, rapist, gun-man. . , .’"67 


Pressure to cease flogging continued. In 1825, one man in fifty-nine 
was flogged, but the same number also received other forms of pun- 
ishment. In 1834 (before the Commission) only one in 111 was 
flogged, but the number of offenses had increased considerably. In 
1850, the infliction of flogging a second time was declared illegal. In 
1868, its use in peace time was forbidden and the maximum in war 
time set at fifty lashes. It was completely abolished in 1881. The 
caning of boy seamen, however, continues to be legal. This is, of 
course, consistent with the use of corporal punishment in schools. 

The situation today is different, but how different it is very difficult 
to ascertain. The military prison has taken over as the solution for 
major punishments, but we actually know very little about it. The 
military complex is so separated from the other institutions of society 
that very few professionals from outside have bothered to research 
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this problem. The military would appear today to be undergoing 
considerable pressure, from both outside and within, to loosen up its 
disciplinary system. This pressure would seem to have arisen in re- 
sponse to vatious incidents, such as that of Private Bunche in 1968 
being shot and killed trying to escape from the Army Presidio Stock- 
ade in San Francisco. Twenty-seven prisoners sang freedom songs in 
response to this incident, and they were subsequently charged with 
mutiny and sentenced to up to sixteen years hard labor. From the little 
available research on the topic, it would seem that the main thrust of 
the judicial military punishments is toward reclaiming errant soldiers 
through “restoration training,” which is the military’s term for ‘‘re- 
habilitation.”*® There is also, of course, the usual tension between 
the rehabilitative ideal and the requirements of retribution. 

Perhaps of more interest is the status of ‘‘nonjudicial punishment,” 
which is, and has always been, the mainstay of day-to-day military 
discipline. Once again, the military has been under attack because of 
particular incidents, such as the cases of a mentally retarded private 
who died as a result of “extra details” and of the West Point cheating 
scandals. 

The U. S. Uniform Code of Military Justice, Article 15, spells out 
the authority of the commanding officer to administer nonjudicial 
punishment or, put more bluntly, punishment without trial. To quote 
a common handbook interpretation: “It is wot a trial . . . the com- 
manding officer does not convict or acquit; he either punishes or dis- 
misses the charges. . . .’"°° The supposed advantage of this system is 
that it allows the officer to punish the offender without the record 
being placed against the offender's file, as a “previous conviction.” It 
does, of course, cut both ways, since the offender is told that he may 
appeal the punishment by demanding a trial, but should he lose the 
case, then it would be a conviction. It has also been held that the 
offender must undergo the punishment even while he is appealing it. 
Appeal beyond the nonjudicial level, therefore, is clearly not some- 
thing that one would undertake lightly. 

Types of nonjudicial punishments are: admonition and reprimand; 
restriction to limits (maximum of sixty days); extra duties (maxi- 
mum forty-five days) ; correctional custody (maximum thirty days) ; 
confinement on bread and water or diminished rations (maximum 
three days); forfeiture of pay (maximum two months) ; detention of 
pay (maximum three months); and reduction of one grade. The 
punishment may run concurrently or consecutively, but must not ex- 
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ceed the maximum limits for which there is a special table of equiva- 
lents. 

We can see that there has been continuity in the forms of punish- 
ments administered in the military sphere since Roman times. Its 
severity has been closely associated with the idea that punishment is 
inherent in command. Without it command could not exist. Although 
many of the forms of punishment throughout the ages were similar 
to those applied to civilians for like offenses, the added offenses of 
desertion and disobedience make for a much harsher system of pun- 
ishment in the military. It is of particular interest, however, that some 
scholars have argued that early Roman cities were indeed governed 
by the military. Therefore, we should expect certain aspects of mili- 
tary justice to continue in the civilian sphere. 

The impression is that it did. The behavior of criminal justice 
practitioners throughout the ages parallels in large part the attitude 
of the military model. Until basic ‘‘rights” were spelled out for the 
defendant, his arrest and trial were often a forgone conclusion. His 
failure to cooperate resulted in such trials as peine dure et forte or he 
was simply left in a cell until he complied. Obedience, once the 
offender was inducted into the criminal justice system, has always 
been important and, indeed, became essential with the rise of prisons. 

It is now time to add one more piece to the network of institutional 
forms of punishment. We have seen that the institutions of family, 
school, and military in their early stages demanded absolute obedi- 
ence from their subordinates. There was another social institution 
that demanded not only absolute obedience, but constant and visible 
afhrmation as well. This was the church. When it became an empire, 
it brought together both the sacred and the institutional forms of 
punishment to create the most terrible system of punishments ever 
devised by man. 
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The Terror of Punishment 


Although I have presented a number of explanations for punish- 
ments which might reasonably be termed religious in origin and 
form, in this Chapter ] want to emphasize religion as an institution. 
By this I mean that we must see religion not only as some kind of 
vessel into which we dip our hands and pull out various beliefs, 
myths, superstitions, and sacred rites, but also as an organized formal 
social system with a hierarchy, laws, an economic structure, and, of 
course, sanctions. The amount and type of punishments used should 
always be seen against this institutional backdrop. Social institutions 
generate their own needs, so one would assume that they would gen- 
erate their own special system of sanctions. But social institutions also 
respond to pressures or demands from the people. We need, there- 
fore, to study the institutional forms of punishment in religion as a 
constantly evolving phenomenon, fluxing in response to both institu- 
tional and people needs. 

The obvious beginning is with the Holy Inquisition, a system of 
punishment that has been grossly distorted by many religious histori- 
ans and other sensationalists. For example, during the nineteenth 
century, many religious historians tried to whitewash the church by 
insisting that the Inquisition never put anyone to the torch. Strictly 
speaking, this is true, since the law required that those sentenced (by 
the Inquisitors) to be burnt, were handed over to the secular arm for 
the actual punishment to be carried out. But there is absolutely no 
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question at all that the Inquisition was responsible for their deaths. 
This is another example of the familiar practice that we have noted 
throughout this book of those actually responsible for the punishment 
shifting the burden to someone else. 


The Holy Inquisition: An Empire of Punishment 


Professor H. C. Lea,’ whose balanced and thorough account of the 
Inquisition may be relied upon, points out that the Holy Inquisition 
got off to a very sluggish start. The first law to be passed condemning 
heretics to death was in A. D. 382? when Inquisitors were appointed 
to carry out the task, though these Inquisitors were lay people. 

Upon Charlemagne’s visit to Rome in A. D. 800, an immediate 
welding of canon law to civil law occurred. Previous to this time, 
canon law had developed its own system of sanctions and was con- 
sidered superior to the Roman civil law, which as we have seen em- 
phasized private regulation. The religious view of the world saw the 
individual as an abstraction, a mere part of the totum (society). It 
was a thoroughly collectivist doctrine. Roman civil law had therefore 
fallen into disuse also, of course, because the structure of the Catholic 
church required a strong central hand for the administration of justice. 
There was no litigation as far as justice was concerned; the church 
was the sedes justitiae. Charlemagne adopted all the instrumentalities 
of Roman civil law that could be used to maintain order in his em- 
pire. He ordered all his bishops and secular officials to ‘‘prohibit all 
superstitious observances and remnants of paganism.” Subsequently, 
the study of Roman law underwent a great revival and became thor- 
oughly enmeshed in canon law. 

It would appear, however, that after the fall of Charlemagne’s 
empire, the bishops displayed no great enthusiasm to stamp out 
heresy. The church had recognized the danger of the inquisitorial 
process, where the judge was also the accuser, and therefore it was 
established that proceedings were only begun if the offender were 
popularly believed guilty. This virtually left it up to the masses, who 
did not disappoint. The case of the Cathari, who confessed at Liege 
in 1144, is a prime example. They had to be rescued from the mobs 
who sought to burn them. In 1167, William Abbott asked an assem- 
bled crowd what he should do with some confessed heretics he had 
on his hands. The unanimous shout came back: “Burn them! Burn 
them!,”” and the order was duly executed. In 1114, the crowd broke 
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into a prison while the bishop was away and burned a number of 
heretics who had been found guilty by the water ordeal. (That is, 
the accused was thrown into the river. If she floated, she was guilty, 
if she sank, she was innocent. See Chapter 6, concerning the ducking 
stool.) 

The number of heretics appears to have become greater and greater, 
yet until 1220 the bishops remained indifferent to the problem. The 
ruling classes especially were demanding suppression of heresy, but 
because there was no really centralized system or organization, the 
efforts were piecemeal. 

The next important step, indeed a great irony, was that Frederick 
II, feeling the pressure of the people and the ruling classes on him, 
enacted laws during the period 1220-39 requiring the persecution of 
all heretics. They were to be processed by the church, delivered to the 
secular arm and burnt, all their property to be confiscated. Frederick, 
an adamant enemy of the church, constantly complaining of its excess 
of riches, excommunicated twice, became the first to underwrite the 
legal basis of the Inquisition. From that time on, the Inquisition 
enjoyed a close and cooperative relationship with the state, although 
tensions were to arise when the Inquisitors gained far more power 
than the secular arm had bargained for. The strange and powerful 
mix of church and state in the administration of a basically theocratic 
law is attested to by the common phrase by which laymen addressed 
the Inquisitors: ‘Your religious majesty.” For a long time, though, 
no states other than Italy would accept the financial responsibility 
for the Inquisitor, except for the cost of the burning itself. Confisca- 
tion of property, therefore, became an extremely important part of 
the Inquisition. 

The cost of the Inquisition must have become enormous. By the 
middle of the fourteenth century, the Inquisition had assumed im- 
mense powers and a colossal system had developed. Highly detailed 
records were kept of every step of the proceedings. Records of every- 
thing said during interrogation had to be made, as well as detailed 
descriptions of suspected heretics. The cost of maintaining such rec- 
ords must have been considerable. It guaranteed, however, that there 
could be no escape through flight. The organization was so well de- 
veloped that there was every chance that one would be caught. Not 
only were there the records, but there was also an extensive system of 
spies and informers (termed “familiars”). Furthermore, friends and 
family were encouraged to report on each other, and they often did 
for fear of being accused of harboring a heretic. 
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How did the system get out of hand? One may ascribe all sorts of 
sinister sexual and psychological motives to the Inquisitors, as some 
do,® but it seems to me that it is not enough to say that the Inquisitors 
were ‘‘sadists.”” They were part of an enormous legal system which 
had grown up partly in response to the clamor of the people to pro- 
tect them from heretics. As the system grew, it seemed the people 
had brought upon themselves a mighty terror. Initially, the church 
had been cautious in persecuting heretics. The dangers of the inquisi- 
torial system had been recognized and safeguards even introduced. 
But as safeguards were introduced, they were quickly circumvented. 
For example, Inquisitors were not permitted by the church to admin- 
ister torture, for if they did they would become “‘irregular” and 
require absolution by the bishop. Torture after all, was clearly foreign 
to Christian doctrine. Indeed, Gratian had asserted that no confession 
by torture was acceptable in canon law. It was only after the intensive 
examination of the Roman civil law by the Lateran Council of 1215 
that the need for torture was seen. But it was most inefficient for the 
torturer to have to go to the bishop for absolution, so Pope Innocent 
IV, in 1245, gave the Inquisitors and their families the power to 
absolve each other.* The church now began to champion its system 
of punishment. 

We now come to the Inquisitors’ brilliant use of torture that has 
set an example for many regimes and police systems right up to today. 
One should realize that their central and overwhelming aim was to 
extract a confession, as is usually the aim of most organizations that 
use torture. The confession was so important to them that a priest or 
familiar always accompanied a heretic right to the stake in the hope 
that he would finally recant. There were instances when some did and 
were saved from the flames, only to spend the rest of their days in 
prison. If the offense were very serious, the heretic might be burned 
whether he confessed or not. But no effort was spared to extract a 
confession. 

The Inquisitors refined the use of two basic elements of the inquisi- 
torial process: time and terror. As the Inquisition developed, it be- 
came clear that it was the intention of the church to paralyze the 
people with terror.® A number of factors contributed to this: the com- 
plete secrecy in which the interrogations were conducted; the elabo- 
rate secret police system; the horror of the torture chamber; the 
absolute separation of the prison which held the condemned from the 
rest of the community. Indeed, by the time of the Spanish Inquisition, 
the prison was always located in the same building as the Inquisitors 
—in which they both slept and conducted interrogations. This meant 
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that, once an offender was taken in, he may never be seen until he 
appeared at his hearing. He could be called on at any hour of day or 
night. The Inquisition had complete and absolute control. Further- 
more, the offender, under torture, was encouraged to name others 
who might be suspected as heretics. One never knew, therefore, if 
one’s name was embedded in the mass of records that the all-knowing 
Inquisitors kept.® 
It would be a mistake to assume, as popular writers of the Inquisi- 
tion suggest, that the Inquisition existed for the sole purpose of 
killing and administering torture. This is far from the truth. It was 
the dread of torture that was most often successful along with bril- 
liant verbal interrogations, in which Inquisitors were well trained. 
In a moving passage, Professor Lea describes their sophistication and 
dedication: 
Trained through long experience in an accurate knowledge of all 
that can move the human breast; skilled not only to detect the subtle 
evasions of the intellect, but to seek and find the tenderest point 
through which to assail the conscience and the heart; relentless in in- 
flicting agony on body and brain, whether through the mouldering 
wretchedness of the hopeless dungeon protracted through uncounted 
years, the sharper pain of the torture chamber, or by coldly playing 
on the affections; using without scruple the most violent alterna- 
tives of hope and fear; employing with cynical openness every re- 
source of guile and fraud on wretches purposely starved to render 
them incapable of self-defence, the counsels which these men utter 
might well seem the promptings of fiends exulting in the unlimited 
power to wreak their evil passions on helpless mortals. Yet through 
all this there shines the evident conviction that they are doing the 
work of God. No labour is too great if they can win a soul from 
perdition. .. .7 
Prisons assumed a very important part of the process. Offenders 
could be left to await their interrogations, after the initial accusation, 
months and sometimes years. All the more time for them to anticipate 
the horrors that lay before them. All manner of ruse and trickery 
were used. The offender may be fed well, allowed to see his family 
in an attempt to gain his confidence, then, tricked into admissions. 
False promises would be made, he may be shown the torture cham- 
ber. He may be starved for a period and then fed wine, so that 
he would be drunk and caught off his guard. The probability, there- 
fore, is that the majority produced confessions without getting any- 
where near the torture chamber. 
This is not to say that torture was not widely used. Of course it 
was; there is no doubt about that. In similar fashion, it is popularly 
believed that a confession of heresy automatically meant burning at 
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the stake. Again this is not true. The stake was used as a last resort-— 
the most important aim of the Inquisition was to extract a confession. 
If it were extracted, there was a good chance that the stake would be 
avoided. In fact, according to Professor Lea the stake was mainly 
used for relapsed heretics, that is, those who had confessed and been 
punished in some other way but later relapsed into heresy. Burning 
was a mandatory punishment in these cases. The variety of punish- 
ments used is clear from the register of Bernard Gui the Inquisitor, 
compiled from 1308-22:8 


Delivered to the secular court and burned 40 
Bones exhumed and burned 67 
Imprisoned 300 
Bones exhumed of those who would have been 
imprisoned 21 
Condemned to wear crosses 138 
Condemned to arpa pilgrimages 16 
Banished to Holy Land 1 
Fugitives 36 
Condemnation of the Talmud 1 
Houses to be destroyed 16 


One can see quite clearly from this, and many other records that the 
real curses, the most terrible punishments in terms of frequency, were 
the dungeons, confiscations, humiliating penances, the saffron crosses, 
and the invisible police force. The prisons especially were crammed 
full of confessors. Their use was so widespread and so central to the 
whole system of the Inquisition, especially later during the Spanish 
Inquisition, that one is forced to consider them as a major form of 
punishment from the middle ages on. It is common in modern writ- 
ings on prison to assume that it is a relatively recent (since 1800) 
method of punishing criminals.® Prison has been with us for cen- 
turies, not just as a holding place for persons awaiting trial, but as a 
punishment as well. Why is it that historians of prison have over- 
looked this fact? Most probably because it has been overshadowed by 
the whole idea of burning at the stake: 


The deliberate burning alive of a human being, simply for dif- 
ferences of belief, is an atrocity so dramatic and appeals so strongly 
to the imagination that it has come to be regarded as the leading 
feature in the activity of the Inquisition. Yet, frequent as recourse 
to the stake undoubtedly was, it formed but a comparatively small 
part of the instrumentalities of repression.!° 


This observation is in contrast to the report of a contemporary 
historian Llorente, based upon an examination of Inquisitors’ records 
for the period 1481-1517. Llorente claims that some 13,000 persons 
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were burnt at the stake in Spain, and the number burnt for the period 
1481-1808 was 341,021.11 However, statistics on crime and punish- 
ment in modern times are very difficult to interpret, so those reported 
from the middle ages should be treated with considerable skepticism.” 

It would seem, though, that the Spanish Inquisition was much 
more severe, under the guiding hand of the infamous Torquemada. 
Here the secrecy and complete separation of the process of the ac- 
cused from the rest of the world was accomplished. The offenders 
were kept in heavy chains, usually with metal gags, since it was feared 
that their utterings may contaminate other prisoners awaiting trial. 
Yet Professor Lea also points out that the conditions of inquisitorial 
prisons were no worse than those run by the secular arm; in fact, they 
were probably better. There is evidence that, at least in 1561, inquisi- 
torial prisoners received every “necessary” care. 

Also very common in the Spanish Inquisition was the whipping of 
offenders. Although this was used during the earlier Italian Inquisi- 
tion, public whipping of the penitent was a most common punish- 
ment in the Spanish Inquisition.’* Here we have linked up again with 
a very old punishment. 


Faith and Flagellation 


Whipping has been a central element in the Christian religion, 
almost from its inception. As early as A. D. 508, Saint Cesaire 
d’ Arles prescribed whipping as the punishment for nuns who failed 
to observe the regulation of their order. The punishment became ex- 
tended to all manner of disobedience,’* and the amount and severity 
of the flagellation was left to the discretion of the abbot. Two forms 
of discipline were used: superior and inferior. Superior was applied 
to the upper part of the back, and inferior to the buttocks and belly. 
The universality of the practice is clearly attested to by the fact that 
it was the custom in many monasteries to wear a special shirt that 
opened at the back, although in cases of severe penalties (usually 
related to sexual promiscuity or liberties) the monk or nun was re- 
quired (appropriately!) to ccmpletely disrobe and be whipped in 
public.!® It would seem, although ample documentation is not avail- 
able, that the whipping of nuns became an especially widespread 
practice, especially if administered by monks. 

One should be aware, though, of the fine line between whipping 
as punishment and whipping as pleasure. Monks and nuns, after all, 
were supposed to live a cloistered existence of self-denial. They were 
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constantly tempted by pleasures of the flesh—whether of sex or food. 
In most cases, they wanted to be whipped, and there are many cases 
in which they whipped themselves—many saints especially indulged 
in this practice. For example, St. Pacifus regularly scourged himself 
to such an extent “as to fill all those with horror who heard the whis- 
tlings of the lash, or saw the abundance of blood which he had shed 
during the flagellation.” And there are many other examples from 
Christ and St. Paul down. There is a point at which it is not possible 
to say whether self-flagellation or even flagellation by another is 
really punishment. 

Flagellation became such a central part of monastic life that it 
became popularly known as ‘‘the discipline” and was automatically 
a part of life whether or not one had committed specific misdeeds or 
had specific evil thoughts. 


. the Carmes are to discipline themselves twice a week; the 
Monks of Monte Cassino, once a week; the Unsuline Nuns, every 
Friday; the Carmelite Nuns on Wednesdays and Fridays; the Nuns 
of the Visitation, when they please; the English Benedictines, a 
greater or lesser number of times in the week according to the 
season of the year; the Celestrines, on the eve of every great festival; 
the Capuchin Friars, everyday of the week, etc.16 


We may not call this pleasure, but it was certainly not a punish- 
ment in the sense of being applied to a specific wrong. Instead, it was 
taken as a necessary part of life. 

Pleasure was also sometimes involved. There is the famous case 
related by Doctor Krafft-Ebing of the Carmelite Nun, Maria Magda- 
lena of Pazzi, who lived toward the end of the sixteenth century. She 
was being publicly whipped on her bare buttocks, when she cried, 
“Enough! Fan no longer the flame that consumes me: this is not the 
death I long for; it comes with all too much pleasure and delight!""!7 

There are many, many stories (and rude jokes) of monks and nuns 
indulging in all sorts of sadistic, masochistic, and Jicentious behavior. 
The majority of these stories refer to indecencies and liberties taken 
by monks on nuns and young female penitents. The problem must 
have been quite serious, since all sorts of regulations and advice were 
provided by the church to prevent these temptations. Priests, when 
hearing confessions of a woman, were advised to have quotations 
from the Psalms posted up before their eyes.'® Or, during the Inqui- 
sition, the Inquisitor should never be alone with a female inmate. 
Indeed, there were punishments for this, and during the Spanish 
Inquisition, there was a mandatory death penalty for anyone having 
intercourse with a female inmate." 
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Professor Lea, our only reliable source in this regard, does report a 
number of cases of priests taking sexual advantage of their female 
penitents, but they are few (occurring in the seventeenth and eight- 
eenth centuries). The popular works and imagination (fanned espe- 
cially by the works of the Marquis de Sade, whose writings are full of 
such stories) maintain that it was widespread. The secrecy in which 
confessions were conducted, especially in relation to the Inquisition, 
stimulates the suspicious mind of the ordinary person and at the same 
time serves to prevent any record or investigation of “what really 
went on.” On the other hand, the punishments for abusing the office 
were extremely severe, so that one doubts if many Inquisitors would 
have succumbed to temptation. The only way around the regulations 
would have been for a whole order to act together. Even then, because 
of the rigors of the inquisitorial system, the chances of being caught 
would have been very high. 

We have seen, then, that the Holy Inquisition, for the first time in 
the history of Western civilization developed a comprehensive, cen- 
tralized, well-organized system of punishment. The forms and justifi- 
cations of punishment had been already established in Roman civil 
law. At the same time, the church attempted to avoid direct responsi- 
bility for the killing of heretics by handing them over to the secular 
arm, which was in most cases only too happy to cooperate. In theory, 
the church did not put heretics to death, it only “withdrew the protec- 
tion of the church.” It did, however, develop an elaborate system of 
interrogation based on threats and torture, which has been used by 
various other institutions, especially political, to this day. We saw 
also that the development of this system of terror depended upon a 
delicate and complicated relationship between church and state. With- 
out the backing of the state, the Inquisition certainly would not have 
begun. There is clear evidence of this in the fact that it never gained 
a substantial hold in England, except for a brief period when the 
monarch (Mary Tudor) cooperated, 


The Special Objects of Religious Punishment; 
Jews, Women, and Animals 


Professor Lea is strangely quiet concerning the extent to which 
Jews and women were the objects of persecution, yet it is widely be- 
lieved that women were the main objects of punishment for heresy, 
especially for witchcraft. It is furthermore argued that Jews were 
practically exterminated in the peninsula of Europe during the height 
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of the Inquisition. There were many superstitions about Jews, which 
were very similar to those about witches.”° It was believed, for exam- 
ple, that Jews fattened up little boys, then crucified them. In 1144, 
100 Jews were tried for such an offense and hanged. Similar cases 
have occurred as recently as the case of Leo Frank in 1915 in Atlanta, 
Georgia. It is not surprising that Jews should have comprised a large 
portion of the heretics. They were given the traditional choice: con- 
version or martyrdom. Many assumed superficial orthodoxies while 
carrying on their own true religion in secret. Such persons were termed 
Marranos, and they became the object of much activity of the Inquisi- 
tion since they represented the epitomy of the Inquisitor’s fears: that 
the heretic may confess but not really mean it. This contributed to 
another important justification for torture. In 1481 six Marranos were 
burnt at the stake and this continued on and off for three more 
centuries.” 

The role of women as the objects of persecution is, of course, obvi- 
ous. The personnel of the Inquisition, after all, were men, or at least 
one assumes that this is so since women are never mentioned as In- 
quisitors in any of the histories. The Inquisitors were quite convinced 
of the innate defects of women which led female heretics naturally 
to lies, deceit, and concealment. The Malleus Maleficarum, the official 
handbook for the conscientious Inquisitor, published in 1487, noted: 

.,. there was a defect in the formation of the first woman since she 
was formed from a bent rib, that is, a rib from the breast, which is 
bent as it were in contrary direction to man. And since through this 
defect she is an imperfect animal, she always deceives.?? 

Erick Midelfort’s thorough study, Wstchhunting in South Western 
Germany, 1562-1684, makes quite clear that witch trials were used to 
deal with what he calls a “‘socially indigestible’ group, unmarried 
women. Midelfort suggests that this group had grown quite large 
because of changing marriage patterns at the turn of the sixteenth 
century. 

Women were seen as temptresses, seducers, and most important as 
having a firey tongue. A great many proceedings against heretics and 
witches were based on what heretics were supposed to have said. The 
centrality of verbal interrogation (Professor Lea calls it ‘verbal di- 
giadiation”) must not be overlooked. It was probably here that 
women were given the stereotype that continues today of being ‘‘talk- 
ers.’ This gave rise in later years to the specific crime of ‘‘scolding” 
and the curious punishments that arose to deal with it. Certainly, the 
witch trials at Salem, Massachusetts, all involved women who would 
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not keep quiet. We shall have more to say about scolding shortly. 

The criminal and religious punishment of animals during and after 
the inquisitorial period makes one of the more bizarre yet significant 
chapters in the history of punishment. The punishment of animals 
fills in the Jarger picture of the extent and form of punishment 
throughout the whole of society. Animals of various kinds, after all, 
have been pretty much a part of our families for many centuries. We 
are also aware that many of the legal arguments concerning insanity 
and mental defectiveness as excuses from criminal punishment were 
preceded by similar arguments in defense of “irrational animals.” 

The cases of animal punishment fall into two groups. The first of 
these comprises animals and insects that are beyond direct human con- 
trol, more or less ‘“‘nondomestic.’ The other group of animals that 
were dealt with through the ecclesiastical courts of the middle ages 
were the domestic animals that committed acts of violence, usually 
homicide. These included pigs, cows, mares, asses, and dogs. The 
picture of a pig being placed in a dock im court and undergoing a 
criminal trial strikes us today as being completely absurd. However, 
the practice was perfectly reasonable for the society of the middle 
ages. 

In the sixteenth century at the court of Anton, in France, a bright 
young lawyer called Chassenee was commissioned to defend a large 
group of rats that had been charged with “having feloniously eaten 
up and wantonly destroyed the barley crop of that province.’’** Chas- 
senee conducted a spirited defense, using a number of standard legal 
arguments: his clients were unable to attend the hearing because they 
were frightened that cats might kill them on the way; to make matters 
worse they had been summonsed in Latin; and the question was raised 
as to whether they were rightly summonsed to ecclesiastical court as 
against the secular court. The final verdict of the court is unknown, 
but judging from the verdicts of many other such cases conducted 
throughout the middle ages in ecclesiastical courts, the chances are 
that they were found guilty and an anathema (a curse) was placed 
upon them. This took the form of a pronouncement, in appropriate 
ecclesiastical language, that the offenders cease what they were doing, 
and quite often a specifically selected plot of land was chosen for 
them to go to. This happened in 1545 in the case of a plague of 
weevils that ate the vine crop of the wine growers in St. Julia, France. 
After “due process” in the ecclesiastical court, an anathema was an- 
nounced and they were banished to a carefully selected piece of land 
on the outskirts of the village. 
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Similar trials were conducted throughout the middle ages. The 
Council of Worms, in 864, decreed that a hive of bees, having caused 
the death of a human, should be smothered to death in the hive; 
anathemas were pronounced, after due process, against a plague of 
locusts in Rome in 886; serpents were prosecuted at Aux-les-Bains in 
the ninth century; field mice and caterpillars at Laon in 1120; flies at 
Foigny near Laon and horseflies at Mayence in 1121; eels at Lausanne 
(because they were biting swimmers) in 1225; Spanish flies at May- 
ence in the fourteenth century; rats and bloodsuckers at Berne in 
1451; and an assortment of weevils, moles, caterpillars, worms, bee- 
tles, snails, grasshoppers, gadflies, and locusts up to the last recorded 
case in 1866, when a plague of locusts was anathematized at Pozega 
in Slavonia. An anathema was even pronounced against an orchard, 
because its fruits were tempting the children! 

There was absolutely no doubt at all that the church could effec- 
tively get rid of these pests; at the same time the insects were seen as 
having a right to an adequate means of subsistence, since they were 
not exterminated but given a special place to live. However, with the 
rise of Protestantism, the later practice was to appoint a “spoiler” to 
assist the anathema and actually exterminate the nuisances. This oc- 
curred in Dresden in 1559, when the church “put under ban the spar- 
rows, on account of their increasing and extremely vexatious chatter- 
ings and scandalous unchastity during the sermon. .. .” The use of 
the curse, a central and perhaps the oldest punishment in Western 
civilization, was the central feature of this system of punishment, and 
though it is mostly known to us through the Bible, it should not be 
assumed that it is purely Judeo-Christian in origin.** Curses were a 
mainstay of Greek and Roman moral life. The classical Greeks espe- 
cially pronounced curses on weapons and other lifeless things. 

Another reason for the ecclesiastical punishment of animals was 
the belief in demons. The middle ages was a period rife with symbols 
and images, especially of hell. The doctrine was that demons were 
waiting to be sent to the fires of hell, but this would not happen until 
the day of the last judgment. The soul of each person and animal 
who died and were marked for hell had a long time to wait for judg- 
ment day. Therefore, these demons had to look for a place to bide 
their time, and animals and insects were their chosen places of resi- 
dence. This is why early baptism of an infant was seen as so impor- 
tant, to prevent the demon from entering it. It is a simple matter 
then to understand why people should try to deal with plagues of 
insects and pests by calling upon the divine powers of the church to 
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issue a curse or anathema: the church was, after all, the only recog- 
nized authority to deal with demons. Exorcism was a well used and 
important method, closely related to the criminal punishment of 1n- 
sects. There was indeed the case in 1559 near Joachimsthel of a girl 
who swallowed a fly and immediately began to speak in strange 
voices. She had, of course, swallowed a demon that had taken up 
residence in the fly. Mephistopheles introduces himself to Faust as: 


The Lord of rats and of mice 
Of flies and frogs, bed-bugs and lice. 


It is also not surprising that people should believe that plagues were 
visited upon them because they had sinned in some way. I uncovered 
the primitive origins of this belief in the second chapter. Once again, 
the church was the logical vehicle to deal with such a problem. 

The second group of animal defendants, the domestic animals, 
were prosecuted in the secular courts. Plato long ago observed that 
domestic animals must be punished for homicide: “If a draught ani- 
mal, or any other beast kill a person . .. the kinsmen of the slain shall 
prosecute the said homicide for murder—and the overseers . . . shall 
send the offender beyond the boundaries of the country.” The same 
applied, according to Plato, to a lifeless thing if it so took a life.*° 
One sees the familiar theme of vengeance: a death must be appeased, 
regardless of the reason for the death. 

There were generally two groups of criminal animals that were 
prosecuted: those charged with homicide, and those charged with 
sodomy in union with a human. Both crimes were subject to the death 
penalty. Ninety-three such cases were recorded in France from the 
twelfth to the eighteenth century, but it is thought that many more 
were probably never recorded.*® The most celebrated case is probably 
that of the sow which was charged, in 1386 by the tribunal of Falaise, 
with having torn the face and arms of a child, thus causing its death. 
The tribunal appropriately ordered that the sow should also suffer to 
be mangled in the head and forelegs and then hanged. At the execu- 
tion, conducted in the public square, the sow was dressed in a man’s 
clothes and the executioner given a new pair of gloves.*? Pigs ap- 
pear to have been the most common class of offender, and in every 
case reported they had killed and partially eaten young infants. In 
fact these comprised the overwhelming majority of the homicide 
cases, which makes one a little suspicious, in light of the evidence pre- 
sented in the previous chapter concerning the strong tendency toward 
infanticide among the people of the middle ages.** The offending 
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sows were hanged, quartered, burned alive, and even gibbeted. The 
earliest cases were in the beginning of the thirteenth century and con- 
tinued until the last case in 1906 in Switzerland. The cases had, how- 
ever, undergone a certain amount of change. By the middle of the 
tenth century, most owners of the offending animals were also fined 
for the animal’s offense, but the owner could appeal to the court not 
to destroy his animals. An example of this occurred in 1379 when 
three sows who were with a large herd suddenly charged at the farm- 
er’s son and killed him. The rest of the herd were found guilty as 
accomplices, but the owner appealed on the grounds that it would 
ruin him if they were executed, and the court granted a pardon. 

The final case in 1906 is of interest, and quite different. Here, a 
man called Scherer and his son, along with their fierce dog, attacked 
a man, killing and robbing him. The two human offenders were sen- 
tenced to life imprisonment and the dog received the death penalty. 

The other group of cases comprises a series of sodomies, for which 
both man and beast were usually burnt alive. There were fewer cases 
in this category, most of them occurring after the fifteenth century.” 
The most notorious case was reported by Cotton Mather in New 
Haven. One Potter, a staunch pillar of the church for twenty years, 
was executed for buggery. ‘This monster lived in most infandous 
Buggeries for no less than 50 years together, and now at the gallows 
there were killed before his eyes a cow, two heifers, three sheep and 
two sows, with all of which he had committed his brutalities.’’*° 

Why were animals subjected to criminal punishment? Some have 
suggested that it was a result of the personification of animals—that 
is animals were seen to have human attributes. This ts probably not 
accurate. It is certainly true that during the middle ages stories were 
often told about animals that had many human attributes. Reynard 
the Fox, for example, was clearly used to display all the despicable 
human traits: he lied, cheated, stole, murdered in cold blood, and so 
on, But this was not a personification of the fox. Rather it was more 
likely the animalization (if one will excuse the word!) of the human. 
No one really believed that the fox was that adept at lying. It was 
simply a convenient way to lay bare human folly. Furthermore, it is 
clear that the animals were simply not seen as humans, since the argu- 
ments used in their defense were most often those testifying that they 
were not sentient or rational beings and therefore could not be held 
responsible for the crime.** 

One should realize, however, that our attitude toward these prac- 
tices today is rather snobbish. When one considers that there were 
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really very few cases over several centuries, that the plagues especially 
must have been very severe, and the people at their wits’ end, the 
need to appeal for help beyond the realm of reason runs very deep. 
After all, only as recently as 1976 special church services were held 
throughout Europe and England to pray for rain to alleviate one of 
the worst droughts in history. 

Vengeance is another explanation. One of the very basic elements 
of punishment, underlying the whole structure of the criminal law is 
the need for, indeed duty of, vengeance. A death, no matter how 
caused, has to be accounted for. It is a practice that goes back to the 
early Greeks. What is surprising is that there are no cases reported 
where the owners of an animal that committed a homicide were not 
also subject to the vengeance of feud. This only occurred in mild 
form late in the sixteenth century, when fines against the owner were 
introduced, and a portion of this money did go to the victim’s family. 
One could also argue that the practice was a very primitive forerun- 
ner of insurance, from which perhaps derived deodands referred to 
by Blackstone and others.*? Deodand was the term given to property 
forfeited to God as a result of some accident or injury. “If a man falls 
from a boat or ship in fresh water, and is drowned, it has been said 
that the vessel or cargo are in the strictness of law, a deodand.” This 
law was abolished in England only during Queen Victoria’s reign. It 
was clearly a way to make somebody liable for accidents and perhaps 
constitutes the underlying rationale of property and many other kinds 
of insurance. 

Finally, there is the theory of animal persecution. Modern writers 
on animal liberation have referred to the criminal prosecution of ani- 
mals in the middle ages as a prime example of persecution, another 
demonstration of man’s cruelty to animals.*? Nothing could be farther 
from the truth. The animals were indeed fortunate, since they re- 
ceived due process of law every bit as good as that provided for 
humans. They were certainly not executed summarily, as would be 
the case today of an animal that ate a baby. In fact, the prosecutors 
were so careful to apply the law equally to animals, that they even 
placed them on the rack and tortured them for a confession.** There 
was even the case of a hangman who summarily executed a sow for 
infanticide, without a trial. He was hounded out of town. Animals 
were clearly not persecuted during the middle ages. They were only 
treated cruelly by the criminal law to the same extent that humans 
were. 

It is of interest that today’s “animal liberationists’’** (the champion 


94 The Punishment Response 


of whom is Professor Singer) argue that our attitude toward animals 
is a form of racism, which Singer calls “speciesism.’’** Singer argues 
that animals should receive consideration equal to humans. One won- 
ders where this advocacy will lead—perhaps back to the middle ages.*” 


Punishment and Puritans 


The story of punishment at the hands of institutionalized religion 
does not stop with the Inquisition, nor has it been solely a function 
of the Catholic church. Protestantism has also played its part. The 
word “puritanical” immediately conjures up images of harsh, rigid, 
unrelenting punishment. Indeed, Protestantism and Anglicanism were 
no doubt responsible for many terrible punishments. Yet one hesitates 
to label the punishment dished out by these churches as part of a sys- 
tem of terror like the Inquisition. There are two important reasons 
for making this distinction. The first is that much of Protestant pun- 
ishment was highly localized. The second is that in England, at least, 
where the Inquisition did not gain a foothold, there was no clear 
separation of church and state: the duties of prosecution were mixed 
between the two, and indeed, as we shall see in later chapters, the 
clerics became mere puppets of the state. 

Elizabeth I displayed a distinct tendency to behead those Catholics 
who showed any tolerance for Mary Tudor. In 1559 Queen Elizabeth 
handed down the act requiring uniformity of common prayer, service, 
and administration, and the bishops were charged to insure unifor- 
mity. Indeed, this was the start of the enormous local powers that 
bishops attained and which they subsequently abused, especially after 
Elizabeth's reign. Each could boast of his own gallows, drowning 
pool, and gibbet. Under Whitgift, Archbishop of Canterbury, “the 
commissioners were empowered to inquire into all misdemeanors, by 
all such ways and means as they could devise, and thought necessary; 
to examine persons upon oath, and to punish those who refused oath 
by fine or imprisonment.’ 

Although the commands issued by the Archbishop of Canterbury 
have an uncanny similarity to the commands given by Charlemagne 
to his bishops, a system like the Inquisition never developed. The 
reason, J suspect, was that the administration of the Church of Eng- 
land was highly localized and lacked a centralized force such as the 
Inquisition received from the Pope. Elizabeth had too much to do to 
allow her concern for the uniformity of worship to dominate the 
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whole of her polities. In fact, she was careful not to do so, for fear 
it would divide her people.®® As later events were to prove, her judg- 
ment was, as usual, impeccable. 

A great deal of blood was shed, however, during the Interegnum, 
under the Lord Protector Oliver Cromwell. The lives that his “reign” 
cost both Protestants and Catholics were many, even though prisoners 
and wounded were spared during the skirmishes of the civil war. But 
Cromwell was responsible for the murder of thousands of Irish, 
whom he believed, after a loose interpretation of the Old Testament, 
God had told him to exterminate. His shameful Irish escapade 
reached its peak with the massacre of 3,000 men, women, and chil- 
dren in Drogheda in 1641. Because he saw the Irish as close to animals 
and beasts, ‘‘no quarter’ was given.*® These battles with their heart- 
less slaughter of innocents were repeated many times over, and the 
number killed would surely equal those killed as the result of the 
Holy Inquisition. We tend, however, to regard the Inquisition as 
more evil, since it lasted for six centuries and was so systematic in its 
tyranny. In contrast, Cromwell was impetuous, unpredictable, and 
lasted a short time, but he managed to dispose of a great many Irish 
Catholics. 

One may, of course, in defense of the Protestant church, argue that 
these atrocities were the product of politics and not religion (as an 
institution, that is), since the early Protestants had insisted that there 
be no church hierarchy or organization. In England, it is difficult to 
separate the two, since the church and the state were more or less 
welded into one under Queen Elizabeth with the 1559 act requiring 
the uniformity of worship. In addition, during his early escapades, 
Cromwell claimed only political justifications for his acts and not 
those of religion.*? 

However, if the organization were not there, the willingness was. 
Luther, although he opposed the burning of heretics, approved doing 
everything else to them, including whipping, imprisonment, and ban- 
ishment.*2 He advocated banishment of the Jews and the burning of 
their synagogues. In 1554, Calvin went further and defended the law- 
fulness of putting heretics to death.*Y He imprisoned his enemies 
when possible, and even went as far as sending evidence to the Inqui- 
sitors to have one of his enemies, Servetus, convicted of heresy. In 
Berne, Basle, and Zurich at this time heresy was punishable by death. 
In Holland some were beheaded and others given life imprisonment.** 

Nor were the puritans in America very tolerant of religious devi- 
ants. Apart from the well-known witch hunt in Salem, they were most 
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openly hostile to the Quakers. There was, in fact, a law against 
Quakers coming to New England. For the first offense, they had to 
forfeit £100 and were committed to prison. For a second offense, the 
men lost one ear and were sent to a house of correction, and the 
women were whipped. For a third offense, their tongues were bored 
through with a red hot iron, they were sent to a house of correction, 
and then transported. 

We can see that the institution of religion has played a very large 
part tn the evolution of forms of punishment, especially concerning 
to whom they were applied. In Europe, there was a clearly separate 
church organization for the administration of punishment. In Eng- 
Jand the situation has been more complicated, since both the laws 
and their administration were closely intertwined beginning in the 
Tudor period and continuing through the seventeenth century. A 
highly systematized method of punishing heretics and other religious 
deviants did not arise in England because of the highly localized na- 
ture of the administration of punishments by the church. The local- 
ized punishment allowed a number of ‘“‘curious’’ punishments to 
surface which were widely used according to the many records that 
ate available. I would not want to suggest that they were found only 
in England—they were used also throughout Europe. But it is from 
English history that the largest volume of records of these punish- 
ments exists. 


Curious Reli gious Punishments 


The classification of the following punishments as religious rather 
than criminal is admittedly a little strained. They were very often 
used also for “crimes” according to the criminal law. However, my 
argument is that they issued from various religious attitudes and prac- 
tices. The punishments with which we may deal here are: the scold’s 
bridle, doing penance, the ducking stool, and variations on all of 
these. 


THE DUCKING STOOL: The many illustrations and reports of the 
ducking stool on record* suggest that this form of punishment was 
very widespread throughout England during the sixteenth and seven- 
teenth centuries, and throughout the colonies in America till the 
eighteenth century.*® There is some disagreement as to its origin and 
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also its distinction from the ‘‘cucking stool.’” One researcher con- 
ducted a detailed etymological search and concluded that the two 
words were of the same origin.** There are reports of a few early 
uses of the cucking stool which did not involve the ducking of the 
person in water. Rather the punishment was simply that the offender 
was conducted on a chair through the village and subjected to ridicule. 
The offenses for which this punishment was used were mostly those 
of giving short weights in a sales transaction or selling bad beer. 
There is some evidence to suggest that the ducking stool was used 
for these ‘‘consumer crimes,”’ and it has been argued that this was 
essentially a reflecting punishment in that the balanced ducking stool 
contraption represented the scales of a shop.** 

All authorities agree, however, that its most common use was for 
the punishment of “scolds.” “The tongue is a fire, a world of in- 
iquity.” There exists a mass of religious writings on the government 
of the tongue, the most significant being Edward Ryner’s Rules for 
the Government of the Tongue (1656-58). The sins of the tongue 
were frequently regarded as branches of the sins of wrath. It was 
necessary that wrath be submerged—as Dante so colorfully showed. 
Thus the wrath of the scold was submerged, and the firey tongue 
was put out in water: “They place the woman in this chair, and so 
plunge her into the water, as often as the sentence directs, in order to 
cool her immoderate heat.’’* 

It is also possible that the practice originated from trial by water, 
a common method during the Inquisition for trying witches. These 
offenders (most always women) were bound and thrown into the 
water. If they floated, they were innocent. If they didn’t—well, too 
bad. It is quite possible that since this was a punishment reserved for 
women, it was continued with the variation of the ducking stool. 

That the offense was both religious and public is amply supported 
by the many cases described by the antiquarian writer, Andrews. For 
example, it was seen as a form of penance: “Jane Johnson adjudged 
to the ducking stool for scolding, and commenced her penance,” was 
the judgment of a court in Elizabeth’s reign;°° “scolds, brawlers, dis- 
turbers, and disquieters of their neighbors, to the great offense of 
Almightie God and the breach of Her Majesty’s Peace . . .” (1597). 
In contrast, in colonial America the stool appears to have been ad- 
ministered by nonchurch persons, or the secular local government. In 
fact, there is no evidence for its use in early American puritan com- 
munities. Rather, it was widespread in “the cavalier” colonies of Vir- 
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ginia, the Carolinas, and, somewhat surprisingly, Quaker Pennsylva- 
nia. Although the court at Massachusetts Bay ordered the ducking of 
scolds, there is no evidence that it was carried out. However, a dozen 
towns in Maine were fined for not having a cucking stool.*’ 
The Statute Books of Virginia from those times read: 
Whereas often times many babbling women often slander and 
scandalize their neighbors, for which their poor husbands are often 
brought into chargeable and vextious suits and cast in great dam- 
ages, be it enacted that all women found guilty be sentenced to duck- 
ing.52 
The last case of a person sentenced to ducking as a common scold 
was the famous case of Mrs. Anne Royal, during the time of John 
Quincey Adams. A very colorful woman, she became editor of a 
Washington, D. C., newspaper called the Washington Paul Pry and 
spared no public official her abuse. In her own life, she had been 
stolen by Indians as a child, and was raised by them for fifteen years; 
she was eventually married to a Captain Royal who taught her to read 
and write. She lobbied so relentlessly and plagued congressmen so 
much that she was finally arraigned before Judge William Crauch, 
who sentenced her to be ducked as a common scold in the Potomac 
River. This was, perhaps, one of the earliest examples of a woman 
in the nation’s capital unable or unwilling to keep her mouth shut!®* 
In conclusion, our most interesting observation is that ducking was 
a mixture of religious and public punishments of scolds, who were 
mostly all women. The religious element of the punishment was 
clearly evident, but it would appear to be absent from the American 
colonies. 


THE SCOLp’s BriDLE: Scolds were also punished by being made to 
wear various metal branks or bridles, which, depending upon the par- 
ticular locality and severity of the offense, could be quite painful. A 
bridle consisted of an iron cage that fitted over the head, with a sharp 
front plate, often spiked, that fitted into the mouth of the scold. She 
was then led through the streets by a chain, and subjected to the jeers 
of the villagers. Again, Andrews describes a great variety of bridles, 
and it is clear that they were widely used. However, from the descrip- 
tions of the cases he presents, it is not so clear that the bridle was used 
on women for religious reasons. It is more likely that it was used 
by men to keep women in their place, especially any that might ques- 
tion their position or take to task a drunken husband. Andrews gives 


The Terror of Punishment 99 


an account of a practice at Congleton, in which the collusion among 
men is quite clear: 


In the houses . . . there was generally fixed on one side of the 
large open fire-places a hook, so that, when a man’s wife indulged 
her scolding propensities, the husband sent for the town jailor to 
bring the bridle, and had her bridled and chained to the hook until 
she promised to behave herself better for the future. I have seen 
one of these hooks, and have often heard husbands say to their 
wives: “If you don’t rest with your tongue I'll send for the bridle 
and hook you up.” The Mayor and Justices frequently brought the 
instrument into use. . . .54 


In another case, when a woman told a clergyman and other men 
that it would “‘look better of them if they would look after their own 
houses, rather than going looking after other folk’s,” she was im- 
mediately marched off to the mayor and magistrates where it was 
unanimously decided that she should be made to wear the town’s 
bridle for scolding women.” 

In early America, the situation seems to have been a little different. 
The bridle and its variations were used just as much for men as 
women. Petty surveillance seems to have been rife. One citizen in 
Salem complained sarcastically that if he were to lie abed in the 
morning, he supposed the magistrates would haul him up. They did, 
and he was fined for sarcasm and a cleft stick put on his tongue.°® 
The same was applied to a number of drunks in 1639 and to others 
for swearing. In 1671, Sarah Morgan struck her husband who “ran 
whining to the constables.’’ She was ordered to stand in the public 
meeting place with the gag in her mouth, her offense written and 
placed on her head. 

This punishment as a punishment for “scolds” died out much 
earlier in America than in England, although the cleft stick was used 
in the eighteenth century in Providence schools to punish children for 
talking or swearing. The wooden contraption became known as the 
“whispering stick.’’*? 


PENANCE: There is an entry in the Roxby Parish Register which 
states: ““Memorandum—Michael Kirby and Dixon, Wid. had 2 bas- 
tard children, one in 1725, ye other in 1727, for which they did pub- 
lick penance in our P’sh Church.” Penance, of course, is almost solely 
religious in origin; the extreme forms, one supposes, are those of 
public self-flagellation to which we referred earlier. The central 
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feature of penance was that the individual must humble himself 
publicly and was usually put through a mild physical ordeal—parad- 
ing barefoot, lightly clad in a white sheet, required to proclaim one’s 
offense and request forgiveness. Apart from the more famous in- 
stances of penance, such as Henry II’s penance at Canterbury to pay 
for the murder of Beckett or that of Jane Shore, one of Edward IV’s 
mistresses,°* the majority of penances were ordered of ordinary people 
for such crimes as adultery, gambling or drinking on the Sabbath, and 
“unchastity.”” That it was widely used in the seventeenth and first half 
of the eighteenth century is well supported by the many records in 
Parish Registers, especially those accounting for the costs of the pun- 
ishment. Special repentance stools were also used in some churches, 
upon which the sinner was urged to stand or sit and renounce his sins 
before the congregation. 

Public penance was widely used in Colonial America. Sir Thomas 
Dale in Virginia passed a statute that said: 


No man shall unworthilie demeane himselfe unto any Preacher, 
or Minister of God's Holy Word, but generally hold them in all 
reverent regard and dutiful intreatie, otherwise he the offender shall 
openly be whipt three times, and ask publick forgiveness in the as- 
sembly of the congregation three several Sabath daies.%° 


Offenders had to stand in church wrapped in white sheets with white 
wands in their hands. Many cases for similar misdeeds were reported 
in New England.” Judge Sewall was perhaps the most famous early 
American to do penance at his own behest. The judge passed judg- 
ment upon the offenders of the Salem witchcraft trials and many years 
later became convinced he had been mistaken. His confession was 
read aloud at the Sabbath service in the Boston Church, “while the 
white-haired judge stood in the face of the whole congregation with 
bowed head and aching heart.’’*? 

One can see that institutional religious punishments have been 
responsible for very severe, often horrendous forms and systems of 
punishments. In Europe, during the middle ages, they dominated the 
scene of punishment of both religious and criminal deviants, since 
acts that today we would consider “‘crimes’’ were often dealt with by 
the ecclesiastical courts. In continental Europe, religious punishment 
was dominated by the Holy Inquisition. In contrast, in England, al- 
though religion was closely related to extensive persecutions and 
punishments, religion was much more an ancillary to politics and 
did not achieve a highly systematized tyranny of its own. The tyranny 
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in English history from the middle ages on was not of religion, but of 
politics, formerly of the monarchy and later of Parliament. Naturally, 
the economic base also played an important part in shaping the evolu- 
tion of punishment. It is to the evolution of criminal punishments in 
England, in all their political, economic, and religious aspects, that 
we now turn. 
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Punishing Criminals 


I have so far concentrated on death and other bloody punishments 
from the point of view of their sacred origins or their rather narrowly 
defined use in the service of obedience within family, school, or re- 
ligion. It is now time to place the use of punishment into a broader 
political perspective, by analyzing the relationship of punishment to 
the economic and social structure of society. I will do this very briefly 
for the period prior to the middle ages, and then concentrate specifi- 
cally on the development of criminal punishment in English history. 


Punishment up to the Middle Ages 


If I have given the impression so far that the major forms of pun- 
ishment in ancient times were those of bloodthirsty physical injury, 
I must apologize for a little sleight of hand. In proportion to other 
punishments that we would consider mild today, such as fines or 
compensations, severe physical punishment was not the most common 
form used in ancient times. The death penalty, for example, was used 
rarely in classical Greece, although often pronounced for serious 
crimes. In Athens the more common punishment was to banish the 
criminal by the vote of 6,000, and if the criminal refused banishment, 
then the death penalty followed. Socrates could have elected exile 
had he wished. This practice was continued on a much greater scale 
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by the Romans, who encouraged those under death sentence to go into 
voluntary exile. In general, in classical Greece only those criminals 
caught in flagrante delicto were executed, and this was done on the 
spot by special commissioners appointed for the purpose.” 

In classical Rome the death penalty was almost never inflicted, 
although there is some disagreement in the literature as to whether 
this applied also to slaves. The only crime for which capital punish- 
ment was administered arbitrarily was for furtum manifestum, a thief 
caught in the act, who was executed on the spot, preferably by the 
accuser. This apparently overzealous punishment 1s directly related 
to the central part that the Roman house and family played in Roman 
law. Free men were certainly rarely executed from second to first 
centuries B.C.—the height of the Republic. And it was not until A.D. 
250 and 257 that the great persecutions of the Christians occurred 
under the Emperor Valerian, and this again only for a very brief 
period.* 

It is also clear that only under very special circumstances was homi- 
cide dealt with by the public authorities in classical Greece. The exe- 
cution of the offender was essentially looked upon as a private affair, 
and no officially coded law was ever written which requires the state 
to punish a murderer without there being an accuser.” Roman law 
was also based on this premise, although it gradually gave way toward 
the end of the empire when the dictators took over.® 

If free men were able in most cases to avoid the death penalty, and 
the truly harsh physical punishment was applied mainly to slaves, 
what punishments did free men of ancient times actually receive? Of 
course they received economic sanctions. 


Early Origins of Economic Punishments 


By the fourth and fifth centuries B.C. in Greece, the Gortyn’ code 
had developed an extensive system of fines for a wide variety of 
offenses. Greater fines were leveled against richer people, but they 
were intended as vindictive punishments rather than as restitutions 
or compensations® and could be administered for such offenses as as- 
saults on slave girls, arson, housebreaking, or for failure to fulfill jury 
duty. It is to be noted that these codes do not mention homicide at all 
—-further evidente to suggest that it-was dealt with privately, prob- 
ably through the blood feud. 

The fines against failure to perform jury duty were summary fines 
with a legal limit of fifty drachmas and could be levied administra- 
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tively by the magistrates, though they could be appealed. For fines 
below ten drachmas, the magistrates possessed sole jurisdiction.” We 
should note also that fines not only were levied against the offender, 
but if the plaintiff failed to get a fifth of the jurors’ votes, he was or- 
dered to pay a fine of 100 drachmas. Thus, we see the essentially 
private aspect of criminal proceedings. This practice continued right 
through the classical period. Crimes such as slander, robbery, and 
assault depended on the actions of private citizens who often hired 
professional speakers or, as we would call them today, “prosecutors” 
to deal with the case. The cases were brought by individuals as a 
“matter of public duty,” but the prosecutors were paid substantial 
portions of the fines levied against the offender.’° Other crimes dealt 
with in this way were all laws relating to commerce, customs, and 
mining; cutting down more olive trees than allowed by law; and 
recovery of state property unlawfully in the possession of individuals. 
Originally, these prosecutors proceeded avowedly out of a public 
duty; but gradually as the financial gains became a major factor, they 
became known as “sycophants” and were held in derision by the 
Athenian citizens. 

The Romans continued this essentially private way of dealing with 
crimes. There was no well-developed system of criminal law, but 
simply a multiplicity of penalties for a multiplicity of crimes. Most 
of these were dealt with through private redress. The public authority 
only intervened if the defendant refused to pay the restitution ordered 
by the civil court to the plaintiff. Although a fixed fine (taxatio) was 
levied in such cases," the most common procedure was the confisca- 
tion of the offender’s goods and property and their transfer, in pro- 
portion to the offense, to the plaintiff. This process was available 
virtually for all crimes: treason, homicide, theft (furtum), robbery 
with violence (rapina), adultery with slaves, incest, and many others. 
Although harsh death penalties were prescribed for such serious 
crimes as treason and incest, these were rarely carried out, since the 
magistrate was free to give the offender the choice of “voluntary 
exile.’ Since this meant the confiscation of the offender's property, 
with the resulting financial benefits to both the plaintiff and the 
magistrate, choice of exile was often granted as a matter of course.” 


The Middle Ages 


The period from the decline of Rome up to the middle ages is a 
gray area in the history of Western civilization. It was a strange 
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period, “where blood feud raged along the banks of the placid Cher, 
where saints were banished, where kings were foresworn, where gen- 
erations of nameless ruffians lurked in the forests and prayed upon 
the Frankish beeves.”** The way in which the criminal law developed, 
its rules and its administration during this period has been the sub- 
ject of painstaking research of many German scholars, such as Brun- 
ner, Amira, Wilda, and many others. There is a great deal of 
controversy over the interpretation of the period, so in my brief dis- 
cussion of it, I must necessarily oversimplify to some extent. When in 
doubt, I have relied upon Professor Goebel’s brilliant and exhaustive 
work, Felony and Misdemeanor.** 

The early middle ages is an extremely important period in the 
development of Western criminal law, for in this period the very 
slow delineation between felony and misdemeanor was forged. Pro- 
fessor Goebel remarks upon the mischievous and stultifying effects 
that this classification was to have on later, and indeed current, Anglo- 
Saxon criminal justice.” The death penalty came to be prescribed for 
all felonies by the seventeenth century in England, and the list of 
felonies had, as a result of the tyranny of a succession of kings and 
barons, become all-embracing. 

Between the period of the Romans and the beginning of the middle 
ages (roughly the fifth to eleventh centuries A.D.), society consisted 
of feuding families and tribes. There was a slow but clear force 
among the people to seek a solution to the violence of blood feud, 
and much of the old Roman law continued through this period mak- 
ing it possible to introduce certain procedures into the feuding pro- 
cess. One of these procedures was bargaining, in which each side 
bargained for various punishments due to each other. This naturally 
led to the attempt to conclude feuds by exchanging property and 
goods. Some have argued that a feature of early feuding called out- 
lawry—where an offender was expelled from the group and declared 
persona non grata, his property and every part of his existence com- 
pletely destroyed—was the forerunner of confiscation. However, this 
is not confiscation, strictly speaking, since the property was not trans- 
ferred to others but destroyed.’* It is more in keeping with a ritualis- 
tic interpretation of the kind suggested in Chapter 3. 

At the same time another force for order also developed, that of 
the “King’s Peace,’*” or, to use a more modern term, the growth of 
the public sector in the administration of justice. Crimes became a 
strange mixture of private and public wrongs. The threat of confisca- 
tion was used by the public office to insure that a party fulfilled his 
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obligations to another in the matter of a dispute. Here, the borrowing 
from Roman Jaw is clear: the defendant's property was sequestered 
for one year. If he did not fulfill his obligation, it was confiscated.’*® 
Originally, both at Roman law and early Frankish law, the fisc, or 
public office, retained only a small portion of confiscated property. 

During the early Frankish period, the king’s ban was sixty shillings 
and the court’s ban was fifteen shillings. These were fixed sums, 
wielded mainly as a threat against certain forms of misconduct and 
intended to promote specific royal interests. At the same time, private 
parties were also accustomed to paying the public authority a fixed 
sum for its services in dealing with a complaint. It can be seen that 
these “laws” clearly safeguarded the ordinary person and placed lim- 
its on the extent to which the crown could use its position to accumu- 
late property. But as various militaristic states gradually developed, 
they usurped these laws and amassed large estates at the expense of 
the masses of “‘coloni”—serfs oppressed into a virtual slave status.”° 

There was also a very gradual increase in the part played by the 
public office. While it hesitated for a long time to administer penal 
punishments for many crimes (indeed, as we have seen earlier in this 
book, the criminal law of ancient Rome was more than overshadowed 
by a voluminous civil law which dealt with most crimes as we know 
them today), the public office was not backward in encompassing the 
economic aspect of crimes. By 809, it was enacted in Frankish law 
that when a man was sentenced to death, all his property went to the 
public authority.?° During the reign of Charlemagne, the fiscal power 
of the public authority in the realm of criminal law extended consid- 
erably, and this formed the basis of the blatant tyranny, after the 
Norman Conquest of Britain, that the barons, lords, dukes, and 
abbots were to use to build their personal fortunes. 

In this regard, the gradual evolution of the concept of felony is 
worth considering. The contract between the lord and the vassal was 
the central point of feudal law, the oath around which many duties 
were regulated. If the vassal broke his promise, “established by his 
act, desertion in battle or the like,” he was subject to punishment by 
the lord, the ultimate one being loss of the land.?* During the twelfth 
century, this breach of faith came to be known as felonia. The im- 
portant feature of this feudal law (as opposed to criminal law) was 
the oath, upon which most of Norman law was built and around 
which the notion of infamy—failure at battle or ordeal—developed. 
Under feudal law, the punishments were originally forfeiture of 
chattel and land. But as the public authority gained more and more 
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prerogative, eventually the theory of bannus, the right of the court 
to have complete control over the wrongdoer including his body and 
goods, allowed also for the death penalty. By the time William was 
to cross the channel, the basic forms of punishment were already 
established for the later development of English law: forfeiture of 
goods and land, the death penalty, and the powerful concept of fel- 
ony. It remained for subsequent English kings to centralize the power 
to punish crime and to develop the trial procedure. 


Criminal Punishments under the Tudors 


From the time of William the Conqueror until the turn of the 
eighteenth century, the amount, severity, and type of criminal punish- 
ments were moulded by three great forces, or perhaps more accu- 
rately, institutions. These were the monarchy, the religions of Cath- 
olicism and Protestantism, and the economic structure. 

The English monarchs, especially during the powerful reigns of 
Henry VII, Henry VII, and Elizabeth I, used their unique styles to 
further their command of the land and put the law to work for their 
own ends. Although it is true that little by little Parliament managed 
to acquire more independent power, even under the reign of Eliza- 
beth I (often considered the strongest of monarchs), never has crimi- 
nal law been used more as an instrument to further the ends of indi- 
viduals than during this period. We often read of the reverence with 
which the body of the common law was (and is) held in England 
from the eighteenth century on. Yet, although the common law did 
build upon previous law, the directions it took depended heavily on 
the instrumental gains that could be obtained through it by each suc- 
cessive monarch. The idea of the law in itself being “just’’ could not 
arise. It was just only in relation to the monarch’s end. Not until the 
beheading of Charles I—the great signal of the end of monarchy as 
law—and the gradual forging of parliamentary democracy (after 
shaky beginnings) did the law itself assume a position of immense im- 
portance, and even reverence. (It was during this very period, though, 
that the law seemed at its most unjust, as we shall see in the following 
chapter.) 

Up until the end of the fifteenth century, the amount of crime fluc- 
tuated considerably, probably according to many factors such as the 
effectiveness of the monarchy, poverty, the return of soldiers from 
foreign wars.”* The popular picture of the “ordinary man” during 
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these centuries is one of utter poverty, subject to the whim of the lord, 
with a multitude of criminal bands roaming the forests and lawless 
highwaymen robbing the rich. Like most popular ideas of history, 
this one is highly romanticized and only half true, although the grains 
of truth are there. 

The economic situation certainly presented a problem to both the 
common man and the monarchs. The enormous growth in demand 
for cloth placed great pressure on England's old feudal farming sys- 
tem to raise sheep and sell wool. Henry VII was able to capitalize on 
this demand from Antwerp, and through the system of enclosure (the 
annexation of common land to run sheep) and general pressure on 
his subjects to raise more and more sheep, a great and profitable trade 
was developed, and Henry ended his reign a most solvent king indeed. 
He was, though, the last one to do so. Subsequent monarchs found 
the furthering of their pleasures, the defense of England, and the 
fighting of foreign wars a colossal drain on the royal coffers, and 
most were continually in debt. Taxes were a sure means of raising 
money, as was melting down the coin. But these solutions simply 
complicated matters further, resulting in various uprisings among the 
people, including the nobles who were placed in the middle position 
of having to extract money from their serfs in order to feed the 
realm’s endless need for money. 

But these observations can be overdrawn. At the beginning of 
the Tudor period (1485) “the peasantry who made up the majority 
of Henry VII's subjects were still warmed by the golden rays of the 
medieval sunset.” Most had risen above the ambiguous, quasi-slave 
status to that of yeomen or freeholders. They were, therefore, largely 
independent persons who had to be bargained with by landowners 
who, for the next several centuries, bore considerable political pres- 
sure from above and economic pressure from below. 

Furthermore, the Tudor period was to see the growth of a very 
English trait: the feeling of closeness by the common people to the 
monarch. In many ways the history of Tudor England can be written 
as a history of London, since the London people felt a personal inti- 
macy with their king—and it was, after a fashion, reciprocated. The 
people never shrank from judging their monarchs behavior both mor- 
ally and socially. The monarch, if popular, set an important and 
exotic standard of behavior against which the people judged them- 
selves. This is why only monarchs who were strong either politically 
or in personality (usually both) were able to go against tradition and 
bring about change. Even the strongest would not go too far. Henry 
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VI, for example, although breaking with Rome on the matter of 
divorce, nevertheless retained the formal trappings of the Roman 
church. To have broken completely would have divided his people 
and thus spelled his own demise. 

The idea of an unruly, highly disorganized society during the Tu- 
dor reign is also false. On the contrary, beginning with Henry VII, 
the machinery was set in motion to control the countryside and the 
city to an extent that was never achieved before in England. Although 
Henry VII had to rely on volunteer magistrates and clergy to admin- 
ister local governments, Henry VIII’s removal of many of the clerics’ 
privileges and the gradual introduction of paid servants of the crown 
(especially Sheriffs) brought about a degree of control hitherto 
unknown. 

Increaséd control at the local level, would, of course, serve to 
accentuate disorders which had previously been ignored. Indeed, up 
until the fifteenth century, chroniclers of crime (usually monks) re- 
corded only those that directly affected their own “house.” There is 
therefore no reliable way of knowing the amount and extent of crimi- 
nal violence tn general during this period, except through occasional 
reports of persons directly affected.** 

The general impression is that during feudal times the high fluc- 
tuations in criminal violence, which are the crimes most commonly 
referred to, were due to the continuance of the blood feud process 
carried over from the early Frankish and Norman periods. The only 
difference here was that the feuds were given a more “formal” ap- 
pearance, since they were mostly fought on a grander scale between 
warring magnates, such as that between Thomas Courtenay and 
William, Lord Bonville, in 1440, over an administrative error ap- 
pointing the former to the same position as Lord Bonville,?> and 
there are many others. These hostilities are, however, compared with 
the ancient feuds, better defined as civil wars, the most serious of 
which during this period were those fought in quest of the crown. 
The greatest battle and most important of the middle ages was the 
battle of Bosworth, in which Henry VII defeated Richard III, and so 
ended thirty years of sporadic wars: the Wars of the Roses. 

Fluctuations in violence, then, were more a product of wars be- 
tween nobles than the “plight” of the peasants, who went about their 
business of feeding, clothing, and warming themselves. 

Outlaws indeed existed, and were often levied to serve in various 
battles. Outlaws were customarily dealt with “by the purse,” which 
meant that the outlaw could purchase a pardon. There is the report, 
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for example, of one outlaw, John Fitzwalter, an “habitual offender,” 
who bought his pardon for £847, 2 shillings and 4 pence-half-penny.”* 

Indeed, right up until the fifteenth century an elaborate system of 
pardons had developed. Although various excuses were used by the 
king to provide a pardon (e.g., that the defendant was accused out of 
malice?) , probably the most significant reason was that pardons were 
useful as a source of revenue for the king. As one would expect, of 
course, pardons were not granted to notorious or persistent offenders. 
Although pardons were early allowed for homicides and even trea- 
sons, by a petition in the commons of Parliament in 1390 it was laid 
down that pardons were not henceforth permitted for treason, rape, 
and murder with malice. It must be remembered that pardons were 
the special prerogative of the king. For example, in Staffordshire be- 
tween 1409 and 1414 only nineteen pardons were given out of 158 
felons who presented before the local justices. In contrast, the general 
pardons issued directly by Henry VI from 1437-60 numbered 
roughly 12,000.78 It has been argued that the difference is more than 
made up by the fact that local juries acquitted at a high rate, and 
there was also a very high rate of nonappearances. 

Criminal bandits also continued to exist throughout the Tudor 
period. But we should again be careful not to assume that all of 
England was violent, just as we popularly believe today that all of 
New York City is violent. Indeed, one nineteenth-century criminal- 
law historian insists that there was less crime in England at the end 
of the sixteenth century than at any previous time in English his- 
tory.2* This, by the way, includes the period in which Henry VIII is 
said to have executed 72,000 of his subjects for theft and robbery 
alone. This figure, originally appearing in Holinshed’s Chronicle, has 
been seriously questioned by a number of authors.*® Again, one is 
inclined to believe that although the peasant classes may have suf- 
fered materially in terms of fines, taxes, and forfeitures, their heads 
were quite safe during the Tudor period and even well into the seven- 
teenth century. The most severe punishments were administered to 
those who stood in the way of the monarch: these were treated loosely 
as traitors or according to other trumped up crimes (as Henry VIII 
managed to do with at least two of his wives) and summarily rele- 
gated to the chopping block. Indeed, Henry VIII created more trea- 
sons than all his predecessors put together. It was not until after 
Henry’s death in 1547 that Somerset repealed the Six Articles which 
comprised these repressive laws. 

I have said little, so far, concerning the effects of the institution of 
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religion on criminal punishments. The reason is that, compared to 
the rest of Europe, the horrendous religious punishment that accom- 
panied the Holy Inquisition barely obtained a foothold in England. 
There are two related reasons for this. The first was the all-important 
break with Rome over Henry VIII's divorce and the subsequent ten- 
sion between church and state within England, and between Pope 
and monarch throughout the Tudor period. Although Henry VIII did 
not actually break with the traditions of the Catholic church (though 
he did establish his own church), by the end of Elizabeth’s reign, the 
Church of England—a totally independent church, recognizing only 
the English monarch as its head—was well established. Few people 
were burnt throughout the Tudor period for such inquisitorial crimes 
as heresy and witchcraft. 

Only during the reign of Mary Tudor was the Inquisition imported 
to England. Mary Tudor revived the heresy laws and abolished the 
limitations on ecclesiastical jurisdiction, so carefully developed by 
Cromwell under Henry VIII. The persecution was a small one by 
contemporary European standards, but it still stands as the most ter- 
rible period of religious persecution in English history: “even if we 
regard the two hundred Catholic victims of Elizabeth’s reign as mar- 
tyrs to their faith rather than as traitors to their realm, their death 
rate of eight a year does not compare with the Marian figure of nearly 
ninety.’’? 

The second reason is that, as far as can be ascertained, there was no 
well-developed use of torture in England. Indeed, it was clearly for- 
bidden by common law.** Inquisitors who were imported from Ev- 
rope to deal with the Templars complained that they could not locate 
persons sufficiently versed in the use and techniques of torture, nor 
were there sufficient implements of torture avatlable.** Related to this 
was the constant tension between church and state in England. The 
system of the European Inquisition depended to a considerable extent 
on the cooperation of the public authorities for its operations, espe- 
cially in the matter of carrying out the executions. 


The Rise of “Curious” Punishments 


We saw in Chapter 5 that the institution of religion brought its 
own special tortures and curious punishments, and now we have 
noted that England was largely insulated from this movement until 
well into the Tudor period. Yet England also developed its own con- 
glomeration of “curious” punishments that appear to have been 
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largely Anglo-Saxon in origin, and which probably originated some 
time in the middle ages. Their rise was related, as one would expect, 
to the social and political conditions of the time. 

I have suggested that the middle ages was a period in which the 
English economy blossomed. The feudal system had worked well. 
Toward the close of the middle ages, with the accession of Henry 
VII and the policy of enclosure, a highly localized criminal justice 
system had evolved into a situation where soctal unrest could, and did 
periodically, break out. Although there was periodic violence in the 
form of civil wars, this was not sufficient to disturb the rhythm and 
security of feudal life. The subsequent Tudor period is a story of 
constant battles between monarchs and nobles, of whom the Jatter, 
as we now know, eventually won. It took a strong, resolved, and 
brilliant politician to keep the crown, and as it happens history pro- 
duced at least three such monarchs during the Tudor period: Henry 
VII, Henry VIII, and Elizabeth I. Successively, these great monarchs 
unified England and centralized the administration of justice, while 
at the same time emphasizing its local control. This was necessary for 
each of them in turn, mainly because they needed to control both the 
economy upon which they placed great demands for resources and the 
behavior of that always hungry strata of lords and nobles, many of 
whom would not hesitate to seize the crown if given half a chance. 
Indeed, there were many instances in which this occurred, culminating 
in the abortive and pathetic attempt of Lord Essex to seize the court 
and the tower in February 1601. 

The picture that we have of the Tudor period in terms of criminal 
punishments is of a series of illustrious lords and nobles and pretend- 
ers to the crown being confined to the tower or being beheaded on 
the high block. Some of them were executed in public. Many of the 
more illustrious were sent to their death behind the high walls of the 
tower. 

What of the ordinary people? We have seen that up until the 
Tudor period, by far the most common punishments were those of 
fines, forfeitures, and purchasable pardons. Physical punishments of 
any sort appear to have been very rare during the middle ages.™ 
Hanging is the punishment most commonly mentioned, and this was 
reserved for felonies and therefore fairly rare, since felonies at this 
stage were reasonably circumscribed, including only homicides, 
robbery, and rape. However, because of the highly localized 
nature of criminal justice, each town had its different tradition 
of execution, and most forms of the death penalty described in Chap- 
ter 3 were used at one time or another. It is true that the public hang- 
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ing and disembowelling of traitors was practiced throughout this 
period and that the onlookers appear to have enjoyed the spectacle. 
But it would be wrong to consider such spectacles a central part of 
the everyday lives of the people. This was not to be the case until the 
end of the Tudor period, when the gallows and the gibbet became 
common landmarks. 

The forms of punishments, then, were highly local and intended 
to serve immediate and specific purposes within the small community. 
Perhaps this is why physical punishments persisted and were used 
more extensively in the small towns.** The punishments that I am 
about to describe are punishments of small communities where the 
assumption was that everyone knew each other, if not by name, at 
least by sight. One may note that these forms of punishment persisted 
somewhat longer and for a wider range of crimes in the early colonial 
period in the United States,** perhaps also because this early period 
was one of small, tightly knit communities. 


THE Stocks: The stocks were originally intended as outside re- 
strainers or “‘jails,”’ not as punishments to turn the offenders into an 
object of ridicule—the purpose to which they were eventually put, as 
is commonly known. Stocks were the equipment of every jail by the 
fourteenth century and were used mainly as a restraining device while 
the prisoner awaited trial.*7 The Statute of Laborers in 1351, which 
was intended to “curb the malice of servants who . . . were idle and 
unwilling to serve without securing excessive wages. . . , °° ordered 
that such offenders be punished by “imprisonment of their bodies” 
in the stocks. While the statute clearly stipulates this as a punishment 
in itself, another authority claims that the main purpose these early 
stocks served was to display the prisoners, most of whom were run- 
away servants, so they could be identified and claimed by their 
masters.®° 

That the stocks were seen mainly as an outside prison is demon- 
strated by the lines of a local poet of Ellesmere: 


A tailor here! confined in stocks, 
A prison made of wood-a-, 

Weeping and wailing to get out, 
But couldna’ for his blood-a— 


The sight, in a small community, of someone restrained and help- 
less in this way was surely enough to encourge an increasing amount 
of joking and ridicule. Stocks became a popular attraction in all 
English villages, and indeed they became a “status symbol” of the 
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village. The act of 1405 required each village to build stocks. There 
are reports of a number of instances of contemporary historians not- 
ing that a town was a mere hamlet and not a village if it had no 
stocks.‘ It is to be noted, however, that by far the largest number of 
descriptions and instances of the use of the stocks as punishments 
came not from the middle ages, but from the seventeenth and 
eighteenth centuries. We ate indeed seriously lacking information on 
the use of punishments during the Tudor period. It would seem, if 
we may depend on the somewhat antiquarian works that deal with 
these punishments, that the stocks during the Tudor period were 
used mainly for those who displayed “ribald” behavior and for petty 
or nuisance offenses in the village, such as “tearing the hedges,” abus- 
ing one’s wife on the Sabbath, ‘stealing two puddings,” and drunk- 
enness. In 1623 the stocks were officially designated as the punishment 
for drunkenness in England and their use persisted up to the early 
1800s. The last recorded instances in England appear to have been 
in 1860 for gambling on Sunday and in 1872 at the Butter and Poul- 
try market at Newburg for drunkenness.” 

The use of stocks in colonial United States deserves special men- 
tion. Here, however, it would seem that they were preceded by the 
wide use of bilboes, or “laying by the heels.” This apparatus was used 
extensively in the colonies and British ships to restrain deviant sail- 
ors and, more often than not, slaves. The term is derived from Bilboa 
in 1588, where the Spaniards manufactured them to shackle their 
English prisoners for voyage.** They were simple and effective re- 
straints: a metal shackle was attached to the base of the leg, thence 
to a chain, the end of which might be attached high up the wall or 
to the floor. They were also used extensively in Virginia and other 
slave states, for the shackling of slaves for the night. 

Stocks soon superseded the bilboes, and the Boston magistrates of 
early America commissioned a carpenter to build a set of stocks. The 
carpenter was promptly placed in them himself for charging too 
much to build them! Again, virtually all reported case of the stocks 
being used were for the period of the seventeenth century, for petty 
offenses such as slandering, signing a rebellious petition, bigamy, 
stealing yarn, stealing an Indian child, lying idle, drunkenness, va- 
grancy, and resisting a constable.” 

All in all, during the seventeenth and eighteenth centuries drunk- 
enness was by far the most common offense for which a person was 
stocked. That it was not seen as a serious offense is apparent, but 
that it should have been considered an offense at all is of particular 
social significance. Since it was such a public crime, and often a spec- 
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tacle, the stocks were an obvious and apt punishment. The drunk 
having made the community suffer his ribaldry, was now made the 
object of a similar community action. It was, therefore, both a col- 
lective and reflected punishment. 

We have seen how the stocks evolved from a primitive outside 
prison to the object of spectacle and ridicule. We turn now to the 
punishment that clearly established solely with the intention of cre- 
ating a spectacle. 


THE PILtory: There are reports of the use of a pillory-like ap- 
paratus by the ancient Greeks and the Gauls*® for the punishment of 
drunkenness. The pillory was used frequently in country towns during 
the Tudor period, but it did not reach its zenith until the seventeenth 
century. Unlike the stocks, the pillory was used solely to punish and 
ridicule, and its use led in a number of instances to the death of the 
criminal, Again one notes how the antiquarian sources refer to the 
fifteenth and sixteenth centuries as being the period of widespread 
use of the pillory, but it is apparent that most of the cases they report 
are from the seventeenth century and later.*® One is particularly 
struck by the descriptions of brutal treatment during the seventeenth 
century. The most famous case of such brutality, the more famous 
because the offenders (Bastwick, Burton, and Prynn), having been 
convicted of libel by the Star Chamber, excited the compassion of 
the people who came to see them not as criminals but heroes. They 
were sentenced to the pillory to be branded and to have their ears 
cut off. The punishment occurred in 1647, and the treatment of Bur- 
ton was described thus: 


. .. when the executioner had cut off one ear which he had cut deep 
and close to the head in an extraordinarily cruel manner, [Burton] 
never once moved and stirred for it. The other ear being cut no less 
deep, he then was freed from the pillory, and came down, where the 
surgeon waiting for him presently applied a remedy for stopping 
the blood after the large effusion thereof.47 


And when Bastwick's ears were cut off, “His weeping wife stood 
on a stool and kissed his poor pilloried face, and when his ears were 
cut off, she placed them in a clean handkerchief and took them away, 
with emotions of unspeakable and undying love.’ During this pe- 
tiod, the penalty was common for such crimes as libel, giving short 
weight, thefts not exceeding twelve pence, all manner of frauds, and 
a wide variety of petty crimes. It was also often used as an additional 
or preliminary punishment to a term of imprisonment for more seri- 
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ous crimes. Often, it was ordered that the ears should be nailed to 
the wood on either side of the headhole. To emphasize the ridicule, 
sometimes additional punishments were ordered. In the case of Robert 
Ockam, for example, in 1543, it was required that he be mounted on 
horseback, facing the tail, with papers on his head stating his mis- 
deed, and thus to ride about Windsor, Newbury, and Reading and 
stand in the pillory at each town.*® One can easily imagine the fun 
and joking that such a procession would invoke from the onlookers. 

It was also not uncommon for those sentenced to the pillory to be 
killed at the hands of the angry spectators. This was so in the case 
of criminals who were especially disliked for having committed seri- 
ous crimes or offenders who were professional witnesses who would, 
for a reward, swear falsely against accused criminals. Such was the 
case of Egan and Salmon, who were assigned to the pillory in 1751 
as part of their sentence for robbery and murder.” The mob pelted 
them with turnips, potatoes, and stones. Egan was struck dead by 
a stone, Salmon died soon after. In 1732 John Waller died at the 
pillory of the Seven Dials, London, of injuries inflicted by the angry 
mob. One is struck here by the similarity between this and the ancient 
form of punishment referred to in Chapter 3: stoning to death. 

That the pillory allowed the continuance of a rough mob justice 
is also demonstrated by the famous case in 1635 of Oates, guilty of 
perjury, “inventor of the Popish Plot.” He was to be exposed for 
three consecutive days. The first day almost cost him his life at the 
hands of the angry mob, but the next day his own supporters and 
partisans rallied together to protect him.” It was a common practice 
for any supporter of a criminal to place carts in the way of the streets 
leading to the pillory to forestall any attack from onlookers. 

The equally famous case of Daniel Defoe, who had been placed 
in the pillory for writing a satire against the church entitled, “The 
Shortest Way with the Dissenters,” demonstrates the compassion of 
the mob, especially when it comes to resisting the powers of the state. 
He was not pelted with rotten eggs, but rather flowers. His Hymn 
to the Pillory, partially reproduced in the introductory chapter of this 
book, is to this day a poignant commentary on the injustices of crimi- 
nal justice. 

The pillory was also used widely in the colonial United States, 
especially for various economic crimes such as counterfeiting, fore- 
stalling, and frauds of any kind. There was even a case of electoral 
fraud in 1671, of one Mr. Thomas Withers for “‘surriptisiously en- 
deavoring to prevent the Providence of God by putting in several 
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votes for himself as an officer at a town meeting,’®’—two hours in 
the pillory. Up to at least 1803 the pillory enjoyed a central place in 
most of the major towns of the colonial United States. The forms of 
the punishment were mostly similar to those in England: ears were 
cut off or nailed to the board, and the angry and ridiculing mob re- 
action was the same. A case is described in Boston in 1771: 


A little further up State Street was to be seen the pillory with 
three or four fellows fastened by the head and hands, and standing 
for an hour in that helpless posture, exposed to gross and cruel jeers 
from the multitude, who pelted them constantly with rotten eggs 
and every repulsive kind of garbage that could be collected.53 


One further punishment often used in relation to the pillory and 
the stocks was branding. This practice can be traced as far back as 
the reign of Edward VI, and was discontinued under George III in 
1829.°* It was also widely used in colonial America. Once again, how- 
ever, One is impressed by the fact that virtually all the instances of 
branding reported by the antiquarians refer to the seventeenth cen- 
tury. Although used for some petty offenses such as vagabondage or 
drunkenness, it was also often used in conjunction with other punish- 
ments of the pillory or imprisonment. For example, the “Mad 
Quaker,” James Nayler, as punishment for blasphemy, had his tongue 
bored through, and the letter B stamped on his forehead with a hot 
iron.’® The forehead, cheek, shoulder, or hand were common places 
upon which to apply the brand. Those claiming benefit of clergy 
were often allowed to receive the brand on the hand, and in the 
eighteenth century this became the most common place. One need 
hardly mention the obviously stigmatizing nature of this punishment, 
the indelible nature of the criminal record. Indeed, it became custom- 
ary during the eighteenth century to command offenders in the courts 
to raise their hands to show whether they had any previous convic- 
tions.°® It is quite likely that this practice was the forerunner of the 
modern swearing of witnesses requiring one hand on the Bible but 
the other raised with an open palm. 

Branding was used in colonial America in most states. Its major 
use would appear to have been as a commuted sentence for those 
claiming benefit of clergy but convicted of serious crimes. The Gen- 
eral Quarter Sessions of New York bear many records of those 
branded on the left thumb with a T in open court and then dis- 
charged, instead of receiving the gallows. In Maryland, branding was 
widely used well into the eighteenth century. The letters S. L. stood 
for seditious libel, M for manslaughter, ‘T for thief, R for rogue. 
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One is reminded here of Franz Kafka’s story ‘‘In the Penal Colony,” 
where a major principle was that the sentence should be written 
upon the body by Kafka’s weird punishment machine, the Harrow. 
The use of branding appears to have reached its height toward the 
end of the eighteenth century. 

In the seventeenth century, also widely used was the ‘‘scarlet let- 
ter,” or sewing onto the garments of the criminal a letter or inscrip- 
tion stating the crime. This was especially common for blasphemers 
and drunkards, and it was used extensively in New York and 
Massachusetts. 


1634. Robert Coles, for drunkenness by him committed at Rocks- 
bury, Shalbe disfranchized, weare about his necke, and soe to hange 
upon his outwd garment a D made of redd cloth and sett upon 
white; to continyu this for a yeare, and not to have itt off for any 
time hee comes among company, Vnder the penalty of Xis for the 
first offence and Vé£ for the second .. . also he is to wear the D 
outwards.5? 


Further failures to comply were often followed up with a whipping. 

In conclusion, we may make a couple of important observations 
about the pillory and its related stigmatizing punishments. It was an 
ideal punishment for small communities in which everyone sought to 
know the other's business. However, as towns grew larger and social 
relationships became less intimate, and the state at the same time 
took a larger and larger role in the social control of behavior, the 
pilloried criminal became not so much an object of community con- 
cern as an anonymous figure that could be treated cruelly by a mob 
with comparative impunity. In contrast to the punishment of ston- 
ing, which was a quick response of a community's revulsion to the 
misdeed, here it is more a response of derision and pleasure that it 
is “better him than me.” Unlike the pillory, branding allowed for a 
continued stigmatization of the criminal, which, once again starting 
in small communities, was equally effective in larger populations 
since it readily identified the person for life. Perhaps this explains 
why it was so popular in colonial America, where there was a con- 
stant influx of strangers—it served as a prophylactic device to keep 
the community “pure” of criminals. Indeed, branding was often used 
in conjunction with an order that the criminal be sent to “Barbados 
or some far away place.” 


Wutppinc AGAIN: A Not-So-Curious PUNISHMENT: Whipping 
must be one of the oldest and most widely used forms of corporal 
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punishment. By ‘widely used,” I mean used and experienced by the 
bulk of ordinary people throughout the history of Western civiliza- 
tion. I have already reviewed its use on slaves, children, soldiers, and 
within religious orders. Its wide use has much significance for crimi- 
nal punishment because, although it was used to create a public spec- 
tacle, it is also apparent that most people could probably identify 
with it, especially during the period of its greatest use, the three cen- 
turies from 1600. The chances are that most spectators of public 
whippings had personally experienced a whipping either as a child 
or a servant. It was, therefore, essentially a universal punishment 
and not community centered as were the pillory and the stocks. 

Although whipping was used prior to the Tudor period, particu- 
larly for vagrants, it was not until the reign of Henry VIII in 1530 
that the Whipping Act was passed. Apart from his marital and re- 
ligious difficulties with the Pope, two major preoccupations also 
dogged Henry VIII: how to pay for his expensive foreign wars and 
how to keep the ever-present pretenders to his throne at bay. The 
latter problem he solved by expanding the list of treasonable offenses 
in his Six Articles. The former problem of revenue was of equal im- 
portance. And in the end, there was only one source as there is in 
today’s modern state: the work of the ordinary man. Vagrants there- 
fore were considered by Henry as a direct threat to his crown. The 
Whipping Act required that vagrants were “to be tied to the end of 
a cart naked, and beaten with whips throughout such market town, 
or other place, till the body shall be bloody by reason of whipping.” 

We should beware of imputing to Henry’s reign the widespread 
use of corporal punishment. Although the act was passed in the six- 
teenth century, once again the majority of cases reported by antiquari- 
ans are from the seventeenth century and later.** The payments for 
using the lash formed an important item in municipal records, and 
here also there appear to be more extensive entries for the seventeenth 
century than before. Further evidence that it reached its zenith after 
the Tudor period comes from the poet John Taylor's observation in 
1630: 


In London, and within a mile, I ween, 
There are jails or prisons full eighteen 
And sixty whipping-posts and stocks and cages. 


In 1597, toward the end of Queen Elizabeth’s reign, the Whipping 
Act was tevised. The body was no longer to be naked, but stripped 
only to the waist. A whipping post was substituted for the cart. Sub- 
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sequently, combination pillory, stocks, and whipping posts became 
a common sight throughout most English market towns. These 
changes do perhaps suggest the early effects of puritanism—the con- 
cern for public nakedness, for restraint (the procession at the cart’s 
tail was considered unseemly), and for dispassionate administration 
of punishment. Whipping gained in popularity during the following 
two centuries, reaching its zenith in the early American colonies, 
where it persisted well into the twentieth century. 

We are fortunate enough to have a well-documented report on 
whipping in the American colonies, especially Delaware, provided 
by Robert Caldwell.®° From the records that are available, the use of 
corporal punishment throughout the colonial United States and later 
was much more prevalent than in England. This has led some to con- 
clude that punishments were more severe because of early American 
puritanism.* This is true only to a limited degree, because it must 
be considered in the light of the fact that of the early criminal codes™ 
in the colonies, only eleven crimes were classified as capital offenses, 
compared to many, many more in England. In other respects, how- 
ever, the range of criminal punishments was similar to that in 
England: pillory and double damages for forgery; fine or corporal 
punishment for fornication; larceny of more than ten shillings, a 
whipping and fine to cover damages or costs. In Delaware in 1677, 
one Francis Jackson received twenty-one lashes and was confined to 
the stocks, for calling Captain Billop “son of a whore and son of a 
bitch.” And so it went on. 

As we know, there was a brief period when the criminal laws were 
made more lenient, with a greater use of imprisonment and less 
corporal punishment, when William Penn introduced his “Great 
Law” on December 4, 1682. But corporal punishment, especially 
whipping, was still retained for the more serious offenses, and gradu- 
ally severer penalties were again introduced as the influence of the 
Quakers waned.* By 1719, there was little left of the liberal ele- 
ments of Quaker penology: only the prisons. The act of 1719, which 
reintroduced more serious punishments, brought Delaware into line 
with the then current explosion of death penalties, brandings, mutila- 
tions, and whippings. By 1742, the punishment for stealing less than 
five shillings in value was fifteen lashes. Delaware was the last state 
to rid itself of whipping as a criminal punishment. 

Eventually, these laws did disappear, but whipping remained for a 
long time an important and cruel nonjudicial punishment—on estates 
to discipline slaves—and well into the twentieth century it found a 
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comfortable home in the privacy of a new punishment, the prison yard. 


PEINE ForTE ET DurE (PRESSING): A survey of curious punish- 
ments would not be complete without consideration of peine forte 
et dure, a punishment unique to England’s criminal law. We might 
call this an “adjudicatory punishment” in the sense that it was ap- 
plied to offenders who refused to plead ‘“‘guilty” or ‘not guilty.” The 
punishment consisted of the following: 

That the prisoner shall be remanded to the place from whence he 
came, and put in some low, dark room; that he shall lie without any 
litter or anything under him, and that one arm shall be drawn to 
one quarter of the room with a cord, and the other to another, and 
that his feet shall be used in the same manner, and that as many 
weights shall be laid on him as he can bear, and more. That he 
shall have three morsels of barley bread a day, and that he shall have 
the water next the prison, so that it be not current, and that he 
shall not eat... .6 

The origins of this punishment are unknown. It is tempting to 
draw an analogy between this type of punishment as a torture and 
the inquisitorial process, with its absolute necessity of extracting a 
confession from the accused. In one sense they are the same: they 
are punishments (or tortures) used as a means to an immediate end. 
But we can trace the inquisitorial methods well back into Roman 
law. We are unable to do so for peine forte et dure, nor is there any 
similar method of punishment used by the Inquisitors. It is most 
likely, therefore, that pressing is unique to English criminal law, and 
we must look to English history for an explanation. 

A similarity to the religious punishment of trial by ordeal sug- 
gests itself. This principle may be applied to English soil, since there 
are extensive records of “trial by battle” during the very early years 
of the middle ages. It will be remembered that I referred to the early 
formation of the concept of felony, its link to the crime of infamy, 
which was defined in one way as failure to prove oneself to one’s 
master in battle: a trial by ordeal. There are many instances of trial 
by ordeal in the order of religious punishments, but these often re- 
lied on nonrational, supernatural signs to decide guilt or innocence. 
The difference with trial by battle, trial by duel, and trial by forte et 
dure is that they depend upon the personal strength and fortitude of 
the accused. This is admittedly speculative, and more so if one wants 
to use it to explain why pressing itself became the form of the ordeal. 
There were, after all, many other slow tortures well refined by the 
Holy Inquisition that would have served just as well. 
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Yet peine forte et dure was also meant to speed things up a little, 
since its forerunner was simply to leave the accused in a stinking 
prison cell to starve until he would plead. 

There was, as one would expect, a very practical reason why de- 
fendants chose not to plead in the face of this horrible torture. 
Throughout the period of its use, a person found guilty of a felony 
not only went to the gallows, but had all his property confiscated by 
the crown as well. Thus, if the accused refused to plead, he could 
not be found guilty, and his heirs would not suffer. A number of 
cases are also reported of persons of incredible durability who with- 
stood the punishment for so long they were eventually set free. 


Conclusions 


Contrary to the popular opinion of historical penologists,** the 
bulk of punishments up until the beginning of the seventeenth cen- 
tury have been economic sanctions either in the form of fines, con- 
fiscations, or restitution. 

Although repressive laws were passed during Tudor times, espe- 
cially by Henry VIII, there is no clear evidence that this was a period 
of extreme severity in criminal punishments, the only exception being 
the period of Mary Tudor. Death penalties were not often used dur- 
ing the middle ages, but during Tudor times when they were carried 
out, especially for treason, they were usually accompanied by quar- 
tering and disembowelling alive. 

Corporal punishments were probably more widespread in the 
American colonies than in England. The reasons for this were (a) 
there were generally fewer capital crimes in the colonies than in 
England, during the seventeenth century, although this changed some- 
what during the eighteenth century, (b) curious punishments were 
seen to be more a function of small, community actions, and (c) the 
effects of puritanism were to treat even minor offenses as serious. 

The effects of the Italian Inquisition on Anglo-Saxon criminal pun- 
ishments appear to have been minimal. 

The gradual escalation of capital and corporal punishments began 
more markedly in the early seventeenth century, coinciding with the 
rise of parliamentary power and the weakening of the monarchy. 
This occurred after the Tudor period, and it is to this fascinating pe- 
riod of criminal punishment that we next turn. 
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Death and Delirium: 
Punishment Rears 


Tts Ugly Head 


We come now to what, in my view, is the most turbulent period in 
the history of punishment in the Western world, a period in which 
the fears of death and killing that lay in the darkest recesses of West- 
ern culture burst into the open. Public executions were, of course, not 
new to the seventeenth and eighteenth centuries, but the public re- 
action to them was. Death sentences were pronounced by judges of 
the assizes with great severity and sternness; the pomp and splendor 
of these occasions was enough to strike awe into even the most feck- 
less of highwaymen. The judge sat up on high, bedecked in great 
wigs, scarlet robes, pronouncing the sentences along with a booming, 
resonant speech calculated to impress the audience. 

These terrible sentences were not often carried out, for reasons that 
we shall see. But they were carried out often enough for a whole 
culture of hanging to have evolved. Many jocular and amusing collo- 
quialisms arose in reference to the gallows. The criminal was “turned 
off,” he “danced in the air,” or “danced the Paddington frisk.” A 
hanged man will “piss when he cannot whistle.” A young pickpocket 
was a ‘“Tyburn Blossom.” The hanging day was known popularly as 
a “hanging match,” a sheriff's ball, or a “hanging fair.” The con- 
temporary phrases “gala day” and “gala occasion” derive from the 
word gallows.’ The three-hour procession to Tyburn from Newgate 
Prison became a great ritual. So much so that the authorities came 
to see it as detracting from the hanging itself, and so the procession 
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was eventually abolished in favor of public hanging in front of and 
later inside Newgate Prison. 


The Procession to T yburn 


The “mob” at the procession and around the triple gallows tree at 
Tyburn has always been characterized by antiquarian historians as a 
sodden, drunken, angry lot: “what was a morbid curiosity among a 
certain section of the upper classes became a fierce hungry passion 
with the lower ... a ribald, reckless, brutal mob. . . .’”? 

The ritual began in court when the great judge boomed out the 
sentence that the criminal be hanged until he were “dead, dead, 
dead.” If he were a famous criminal, he would be placed on public 
display at Newgate Prison, and people would pay a handsome price 
to see him. If he were rich enough, the condemned man could enter- 
tain his friends and guests at Newgate with feasting and merry 
making the night before. Then, when the time came, he would be 
mounted on an open cart, seated beside his coffin, the halter that was 
to hang him wound around his chest, his arms pinioned. The gates 
of Newgate Prison would open, and he would begin the slow proces- 
sion to the traditional sound of the church bells of St. Sepulchre.’ 

The procession was led by the city marshal on horseback, other 
officials, and a company of pike-men for protection against the unruly 
mob or against any attempts (especially if it was a well-known high- 
wayman to be hanged) of a gang to rescue him. The most quoted 
description of this procession is this: 


. . - no solemn procession, it was just the contrary; it was a low- 
lived blackguard merry making .. . the whole vagabond population 
of London, all the thieves, and all the prostitutes, all those who 
were evil minded, and some, a comparatively few curious people 
made up the mob of those brutalizing occasions.4 


Various descriptions of the demeanor of the condemned have been 
handed down to us. Most suggest that they displayed anything but re- 
morse—rather an attitude of belligerent defiance which was approved 
and applauded by the mob. This applied especially to the “pop” stars 
at the time, the highwaymen. 

Always traveling in the cart was the Ordinary (the clergyman) 
whose duty, theoretically, it was to prepare the condemned for his 
fate. It seems that in practice the Ordinaries turned a neat profit by 
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prevailing upon the criminals to tell their story along with their con- 
fessions, which the Ordinary then had printed as broadsides and sold 
either during or after the hanging. Many hundreds of these broad- 
sides were sold at the time, and they were avidly read by those who 
could read. 

The crowds did, however, show some discrimination. The people 
hated Jonathan Wilde, perhaps the father of organized crime, and 
were pleased to see him at last punished for his tyrannies. On the 
other hand, in the case of Dr. Dodd, a clergyman of good reputation 
who was executed for forgery, the crowd was most angry. To make 
a blanket statement, therefore, that all processions were carnival-like 
and all hangings invited the enmity of the crowd against the “tyr- 
anny”’ of the law is quite misleading. The fact is, the people believed 
in the law and did not see it as tyrannical, the reasons for which I 
shall explain in a moment. Their behavior at the gallows and during 
the procession is, therefore, best explained by other factors—at this 
point, I suggest, by the details of the particular case. A browse 
through the Newgate Calendar—the fascinating volumes that con- 
tained the more interesting cases of the “bloody assizes’”—is sufficient 
to show that each case was indeed a story in itself. There were cases 
of callous, brutal murders, such as the case of Elizabeth Browning 
who tortured her female apprentices to death. There were cases fasci- 
nating to the public, as they would be today, such as that of Hollings 
who killed his lover; the frequent cases of women charged with kill- 
ing their babies (a common practice and a common charge) ; those 
of the notorious highwaymen such as Dick Turpin, himself a violent 
thug; and that of the unfortunate forger Dr. Dodd. All of these 
cases, as far as I can ascertain, were treated on their merits. Some 
invited a solemn procession, others anger from the crowd at a sen- 
tence that seemed too severe. And others excited ribald behavior in 
conjunction with a ribald person, such as Turpin. There were other 
causes of the mob behavior at the gallows which we shall look at 
soon. But first, let us continue with the procession. 

The procession crossed a narrow stone bridge over the Fleet River, 
climbed the gradual slope of Holborn Hill to the top of Shoe Lane. 
Here crowds of people peered out of the windows of the famous 
inns and taverns. The condemned man stopped for a last drink at the 
Crown Inn at St. Giles-in-the-Fields, an ancient custom dating back to 
when there was a lazar house on this spot that offered a charitable 
bow! of ale. He could even stop in on a friend and have a good-bye 
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drink. Captain Stafford promised an innkeeper that he would pay 
for his bottle of wine on the way back. No doubt some of those 
condemned played up (or down!) to the crowd. 

Time soon ran out. The crazy cavalcade reached its end between 
what is now the wall of Hyde Park and the bottom of Edgeware 
Road. There stood the grimly simple instrument of execution: the 
triangular gallows or “triple tree,” with the astounding capacity to 
hang twenty-four persons at a time—eight on each bar of the tri- 
angle—a feat which was performed by William Lowen on June 29, 
1649, when he hanged twenty-three men and one woman for robbery 
and burglary. 

The cart was backed under the gallows, the rope attached to the 
bar and knotted around the criminal’s neck. The Ordinary made a 
speech, and the condemned criminal was also invited to speak—pref- 
erably to confess his terrible deeds and exhort the people to learn 
from his example. After admiring the condemned person’s clothes, 
which were often new and the best available (the executioner by law 
claimed them as his own after the criminal’s demise), the execu- 
tioner pulled a white cap over the criminal’s head to hide the facial 
contortions and death agonies from the crowd, then whipped the 
horses away. A letter written by a country gentleman who was visit- 
ing London at the beginning of the eighteenth century provides such 
a penetrating description of the scene that it is worth reproducing 
in full: 


I have this day been satisfying a Curiosity I believe natural to most 
People, by seeing an Execution at Tyburn. The Sight has had an 
extraordinary Effect upon me, which is more owing to the unex- 
pected Oddness of the scene, than the affecting Concern which is 
unavoidable in a thinking Person, at a Spectacle so awful, and so 
interesting, to all who consider themselves of the same Species with 
the unhappy Sufferer. 

That I might the better view the Prisoners, and escape the Pres- 
sure of the Mob, which is prodigious, nay, almost incredible, if we 
consider the Frequency of these Executions in London, which is 
once a Month; I mounted my Horse, and accompanied the melan- 
choly Cavalcade from Newgate to the fatal Tree. The Criminals 
were Five in Number. I was much disappointed at the Unconcern 
and Carelessness that appeared in the Faces of Three of the unhappy 
Wretches: The countenances of the other Two were spread with that 
Horror and Despair which ts not to be wonder'd at in Men whose 
Period of Life is so near, with the terrible Aggravation of its being 
hasten’d by their own voluntary Indiscretion and Misdeeds. The 
Exhortation spoken by the Bellman, from the Wall of St. Sepulchre’s 
Church-yard, is well intended; but the Noise of the Officers, and the 
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Mob, was so great, and the silly Curiosity of People climbing into 
the Cart to take leave of the Criminals, made such a confused Noise, 
that I could not hear the Words of the Exhortation when spoken. 

All the way up to Holborn the Croud was so great, as at every 
twenty or thirty Yards to obstruct the Passage; and Wine, notwith- 
standing a Jate good Order against that Practice, was brought to the 
Malefactors, who drank greedily of it, which I thought did not suit 
well with their deplorable Circumstances: After this, the Three 
thoughtless young Men, who at first seemed not enough concerned, 
grew most shamefully daring and wanton; behaving themselves in a 
manner that would have been ridiculous in Men in any Circum- 
stances whatever: They swore, laugh’d, and talk’d obscenely, and 
wish'd their wicked Companions good Luck, with as much Assurance 
as if their employment had been the most lawful. 

At the Place of Execution, the Scene grew still more shocking; 
and the Clergyman who attended was more the subject of Ridicule, 
than of their Serious Attention. The Psalm was sung amidst the 
Curses and Quarrelling of Hundreds of the most abandon’d and 
profligate of Mankind: Upon whom (so stupid are they to any 
Sense of Decency) all the Preparation of the unhappy Wretches 
seems to serve only for Subject of a barbarous Kind of Mirth, alto- 
gether inconsistent with Humanity. And so soon as the poor Crea- 
tures were half dead, J was much surprised, before such a number 
of Peace-Officers, to see the Populace fall to halling and pulling the 
Carcasses with so much Earnestness as to occasion several warm 
Rencounters, and broken Heads. These, I was told, were the Friends 
of the Persons executed, or such as, for the sake of Tumult, chose 
to appear so, and some Persons sent by private Surgeons to obtain 
bodies for Dissection. The Contests between these were fierce and 
bloody, and frightful to look at: So that I made the best of my way 
out of the Crowd, and, with some Difficulty, rode back among a 
large Number of People, who had been upon the same Ertand as 
myself. The Face of every one spoke a kind of Mirth, as if the Spec- 
tacle they had beheld had afforded Pleasure instead of Pain, which 
I am wholly unable to account for. 

In other Nations, common Criminal Executions are said to be 
little attended by any beside the necessary Officers, and the mournful 
Friends: but here, all was Hurry and Confusion, Racket and Noise, 
Praying and Oaths, Swaring and singing Psalms: I am unwilling to 
impute this Difference in our own to the Practice of other Nations, 
to the Cruelty of our Natures; to which Foreigners, however to our 
Dishonour, ascribe it. In Most Instances, let them say what they will, 
we are humane beyond what other Nations can boast; but in this, the 
Behaviour of my Countrymen is past my accounting for; every 
Street and Lane I passed through, bearing rather the Face of a Holi- 
day, then of that Sorrow which I expected to see, for the untimely 
Deaths of five Members of the Community. 

One of the Bodies was carried to the Lodging of his Wife, who 
not being in the way to receive it, they immediately hawked it about 
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to every Surgeon they could think of; and when none would buy it, 
they rubb’d Tar all over it, and left it in a Field hardly cover’d 
with Earth, 

This is the best Description I can give you of a Scene that was 
no way entertaining to me, and which I shall not again take so much 
Pains to see.5 


So, to the constant tunes of hell-fire and eternal damnation, the 
unhappy victims of the criminal law leaped to their fate before a 
swooning, delirious crowd. It was observed from time to time that 
there were many women and adolescents in the crowd who fell com- 
monly into a trance. In the case of Hollings, considered quite mad, 
a great deal of public interest was aroused and an enormous crowd 
gathered. A young woman who was helped up onto the platform 
swooned when she placed the dead man’s hand to her bosom.* There 
were many examples of trance-like states and strange behavior mo- 
tivated by all manner of superstitions, such as that the touch of a 
hanged man’s hand cured warts, and that a piece of the rope brought 
good luck—the hangman sold the rope by the inch. 

What was it about English society that made its treatment of pub- 
lic executions such a spectacle? Was the criminal law and its admini- 
stration as bloodthirsty as most historians purport? To answer these 
and other questions, we must retrace our steps to some important 
events of the seventeenth century, for it was then that the foundations 
wete laid for the mass psychology that was to follow. 


Sociohistorical Foundations of Gallows Behavior 


First, some important observations about the seventeenth century 
as a whole. Although some statistics have been produced purporting 
to show that the average number of executions per year under the 
Commonwealth was lower than any since before Henry VII or the 
century following, this number—as in most statistics used histori- 
cally—is grossly misleading as an indication of the spirit of the 
times,’ especially in regard to crime and punishment. In fact, the 
seventeenth century was probably the most sanguine in all English 
history. Certainly it was the most turbulent politically and for the 
people as a whole, as Sir Charles Firth has noted in his biography of 
Oliver Cromwell. It was the century in which the English gentry 
came into its own, and, spurred on by the spirit of puritanism, upset 
the delicate balance between Catholicism and Protestantism that 
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Elizabeth had so skillfully maintained. She had been careful to 
make herself governor of the Church of England, but not the head of 
the church. 

The English gentry (the class immediately below the peers) were 
becoming professional men, merchants, and industrialists. Under 
Elizabeth, important trading contacts had been extended, and the 
traditional English industry of the manufacture of woolen cloth con- 
tinued to boom in the seventeenth century. A minor “revolution” in 
agriculture, including the raising of sheep, had occurred along with a 
rapid rise in the coal industry. By 1618, Londoners were burning coal 
instead of wood. Already the beginnings of those smog-ridden pic- 
tures of eighteenth-century London were being prepared. Many other 
industries, such as glass, ship building, and salt, continued to thrive. 
Thase who helped these industries to succeed were the often aggres- 
sive gentry who had been brought up on the puritan teachings of 
hard work and diligence. More important, Parliament had become a 
powerful political and social body. Previously, under Elizabeth, it had 
been a way into the royal court. But she had known how to control 
Parliament and, furthermore, the puritans during her reign were a 
small though noisy minority. The succession of two weak monarchs, 
James I and Charles I, much less skilled than Elizabeth, helped Eng- 
land toward that ever-increasing slide to becoming a republic. By the 
time of Charles I’s reign, the House of Commons was heavily loaded 
with puritan gentry, and it was here that the trouble brewed. 

We cannot hope to analyze all the factors that brought about the 
demise of Charles I, the Civil War, and the behavior of Cromwell, 
that much-derided, much-praised figure of English history. It is usu- 
ally argued that Cromwell did not wish to bring civil war to England, 
but he was forced to do so, originally on the grounds of the political 
liberty of the people. It was only later, so it is believed, that the 
explicitly religious connotations or justifications for his actions were 
introduced. 

Be that as it may, the two—the political and the religious—are 
probably not clearly separable. A central teaching of the Calvinist 
doctrine was that each individual must independently interpret the 
scriptures for himself and the church (or anyone else for that matter) 
had no business interfering. It was a simple and inevitable step that 
the ideology of indeperidence—an extreme individualism—should 
overflow into the political sphere, when much of the politics and 
social institutions of the country was controlled by clerics of one 
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kind or another and the church had been pronounced the Church of 
England. The two were inextricably related. 

Thus the Civil War of 1640-49 was fought against Charles I, and 
Cromwell, with his highly trained cavalry and absolutely devoted 
army, eventually brought the war to a close on Tuesday, January 30, 
when at four minutes past two the head of Charles I tumbled from 
the low block before a silent audience of London citizens. At the 
time, Cromwell and his followers no doubt saw the end of political 
and religious tyranny achieved in one blow. This was not to be. In- 
stead, this terrible act brought about a period of psychological and 
political turbulence such that England had never seen before. A 
people that had once loved its monarchy had risen up and killed its 
king. The psychological repression of hundreds, perhaps thousands, 
of years had been stripped away by this incredible reenactment of the 
primal crime. 

The Interregnum of 1649-60 was to be one of the most fascinat- 
ing for subsequent political theorists, since all manner of political 
theories was tossed about, especially by the Levellers. Some suggested 
that there should be no such thing as private property, and Hobbes 
announced that the “universe is material . . . all that is real is ma- 
terial, and all that is not material is not real.” 

The tragedy was that, in the midst of this ‘ferment of ideas,’ 
Oliver Cromwell could never find a constitutional basis for his gov- 
ernment. He was forced, time and again, to fall back on the army 
which underwrote his power. The loyalists distrusted him because 
they wanted a Stuart as monarch. The Levellers and other indepen- 
dents distrusted him because his place as “Lord Protector’ was too 
much like a monarchy. Moderates feared that he planned to destroy 
private property. In 1658 he died at fifty-nine, prematurely old, his 
death no doubt brought on by the increasing impossibility of his task. 
On May 29, 1660, Charles II was invited to return from Holland to 
reclaim his throne. The monarchy was never to be the same again, 
although theoretically nothing had changed constitutionally. 

Cromwell's body was later dug up and publicly hanged. It had 
been a period in which the violence of killing, both in the name of 
order and against order, had become commonplace. It is small won- 
der that Hobbes saw the “war of all against all” to be so imminent. 
It was also the period in which Milton wrote his Paradise Lost. 

The church also was never the same again. The burst of religious 
enthusiasm and the untrammeled examination of religious ideas had 
brought up the urgent need in Parliament for reforms. It set about 


Death and Delirium: Punishment Rears Its Ugly Head 133 


to transform the Episcopal church into the model for the Church of 
Scotland, with one difference: the head of the Presbyterian Church 
of England would be Parliament. Bishopries were abolished, and land 
and hierarchies dependent on them were reapportioned. It was an 
almost tota! transformation. 

So it went on, through wars with the Dutch, a shaky reign of 
Charles II whose timely death probably averted another civil war, 
and then another crisis that would transfer more power to Parliament. 
This was the glorious revolution of 1688. Although the House of 
Lords was mainly Tory, and the Commons two-thirds Whigs, in the 
name of religious liberty, these men arranged for the “invasion” of 
England by William of Orange, and James II was forced into exile. 
Some have argued that this “glorious revolution’ was a revolution 
not in the name of freedom but of men of property, and that Locke's 
view of property (“Government has no other end but the preserva- 
tion of property’!°) was the later apology for itt That the revolu- 
tion benefited the propertied classes there is little doubt, since all of 
Parliament was composed of those persons of influence. Parliament, 
after all, had always been composed of men of influence, even when 
it was heavily controlled by the monarch. The difference now was 
that the member of Parliament was in a position more than any other 
to use his post to advance his own interests, and those of his class, 
at the expense of the masses. 

Was this situation all that different from the time when the great 
Tudor monarchs extracted and squeezed money and services out of 
their subjects? The answer is clearly “yes.” During the Tudor period 
the monarch valued and prized his personal relationship with the 
people. The monarch represented to the people stability, security, and 
the rhythm of English life. Now there was a growing sovereignty of 
Parliament. Depending on one’s point of view, one might call it a 
tyranny. And by the eighteenth century it had produced the kind of 
tyranny that we today find familiar: Parliament enacted a huge arse- 
nal of laws, both criminal and civil, to shore up its interests. The rule 
of law had become institutionalized at last. It became indeed a gov- 
ernment of laws, not of men. And again, depending on one’s point 
of view, it might be called a tyranny of laws. 

The founding of the Bank of England in 1694 transferred even 
more power to Parliament? and heralded the beginning of the ad- 
vanced, fluid, flexible modern economic system that was to make 
England the most advanced trading nation of the world. It would 
make possible the extravagance and luxury of trade that Henry 
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Fielding, novelist and criminal court magistrate, sixty years later 
complained was the downfall of the poorer classes. 

At the beginning of the seventeenth century, the population of 
England and Wales was over 4 million and the population of London 
was 200,000. By 1700, it was close to 400,000 compared to the total 
population of 514 million. One-fifth of the total population lived in 
the Thames valley. The incessant progress toward what today we call 
“urbanization” had begun to produce a city at once beautiful and 
dreadful. As far as the level of crime is concerned, we have no reli- 
able information. There is little doubt that the number of executions 
was as high as and possibly higher than in the eighteenth century. It 
was during the seventeenth century that England—London espe- 
cially—attained dubious renown for its common practice of hanging. 
Gibbets and gallows were an extremely common sight and widely 
known landmarks. The dark, feared image of ‘Jack Ketch,” the 
mythological name of the executioner, arose during the reign of 
Charles II."* The greatest number of persons ever hanged at one 
time was, as we noted, during Cromwell's protectorship. The pro- 
cessions to Tyburn were well established before the eighteenth 
century, and indeed many of the more horrendous stories published 
in the Newgate Calendar refer to the seventeenth century. Further- 
more, from the end of Charles II’s reign to 1819, 187 new capital 
offenses were added to the criminal law, compared to only thirty 
from Henry VIII to Charles II."4 

In sum, the colossal changes of the seventeenth century virtually 
turned the ordinary people inside out. They had lost their traditional 
life supports. Their personal feeling for their sovereign had been 
battered by the successive humiliating failures of monarchs in the 
face of the powerful Parliament. Their old religion was completely 
undermined, whether Catholic or Protestant. Catholicism suffered 
at the hands of the Cromwellian puritans and the later Presbyterians. 
Protestantism had been buffeted in all directions by the independents 
and nonconformists. Parliament, in the end, controlled that too, to 
the extent that the clergy came to serve their own and Parliament's 
interests. The clergy were cut off from the old traditions of Christi- 
anity and thrust into battle for property, a transition made easy for 
them by the Christian rationalist and defender of private property, 
John Locke. The feudal, medieval rhythm of life—the unhurried, 
detailed work of the master craftsman, the leisurely raising of sheep 
and spinning of cloth, the quiet tilling of the earth—was deeply 
disturbed. The merchants, traders, and industrialists were beginning 
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to take over. The people were being thrust headlong into the busi- 
ness of production. 

To make matters worse, the ordinary people were constantly em- 
battled by wars, civil and international. The civil war, though fought 
with dignity, nevertheless was a war. And wars cannot circumvent 
the horrors of death. As if this were not enough, the people of 
England were visited frequently by terrible plagues—the worst one 
being the black death of 1666, followed soon by the Great Fire of 
London. Death was all around them at the time when the soctal and 
economic life of the country began to throb. All of the basic fibers 
of English life had been subverted: economy, religion, politics, the 
lot. By the end of the seventeenth century, we can say safely that 
medieval England had indeed died and the foundations of modern 
society as we know it today—laws, pollution, industry, commerce, 
religious toleration, urbanization, political parties—were established. 
And in the crowded city of London the specter of death and killing 
loomed larger than ever. 

It is little wonder that by the time the eighteenth century was 
under way, the ordinary Londoner, soon to become known as one 
of the ‘‘working class,” found himself gazing dumbfounded or yell- 
ing hysterically with the crowd at the foot of the gallows. And the 
small group of aristocrats that watched the executions with quiet, 
morbid curiosity—what could it be thinking? That this was in some 
way the demonstration of freedom saved from the clutches of the 
tyrant monarchs of old? 

Let us take a closer look at what happened to criminal punishment 
in this frightening eighteenth century. Tyburn was a strange vision 
indeed. Especially when it appeared that for the first half of the 
eighteenth century, the common people thoroughly approved of it 
all. Yet, with the exception of an occasional criminal of respectable 
background, those who journeyed to Tyburn were those of the feck- 
less, confused lower class. In short, they were much like their audi- 
ence: in a simple sense, popular heroes of the day, much like modern 
pop record artists. 


Religious Foundations of Gallows Hysteria 


From 1715 on, bishops were at the mercy of the politicians. They 
were “employed” by Westminster. Their influence over the people 
was well recognized, yet by politicizing them, their religious influ- 
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ence was deeply undermined. On the payroll of Westminster, the 
priests and curates tended to do everything but attend to their own 
decaying institution. Agricultural prosperity brought leisure to the 
parish priests, and the growth of industrial suburbs and towns had 
no relation to the traditional pattern of parishes. The clergy had also 
been sucked into the materialism of the previous century, and sermons 
revolved around the theme of the inherent goodness of the business 
life. The church was out of touch with the masses—indeed, they had 
now truly become “masses” and no longer parishioners. The church 
ignored the poor, both religiously and ideologically. 

Not so John Wesley. The religion that this amazing man preached 
explains a great deal of what went on at the gallows hill. One would 
have thought that the masses, the growing poor decrepit mass of 
wage-earners, would have found a religious leader who would ease 
their squalid lives. But the opposite was the case. Wesley was abso- 
lutely conservative politically: “The greater the share the people 
have in government, the less liberty, civil or religious, does a nation 
enjoy.’ The French Revolution he saw as the direct work of Satan. 

Instead, what he offered his greatly devoted followers were hell- 
fire and brimstone sermons; a call to a relentless, selfless Christian 
life; a life of abstinence, hard work. In short, it was puritanism again, 
but this time purged of its radicalism. What an incredible model to 
live up to! A great challenge to those who would try to uplift 
themselves. 

Wesley also preached a wide range of crazy, superstitious practices 
and beliefs: he believed in witches, the corporeal existence of the 
Devil, and many of the more exotic superstitions that have from time 
to time been attached to Christianity. They reflected mostly the be- 
liefs and superstitions of his audiences. His hell-fire sermons fre- 
quently instigated hysterical sobbing, weeping, and laughing. He 
reproduced in his church gatherings mob behavior identical to that 
of the gallows. When he preached of death and hell to his rougher 
audiences, people fell with convulsions and hysteria.1® With the 
help of Wesley, the mob beneath the gallows seemed to understand. 
There were many occasions when the hanging was treated like a 
wedding,”” something like a nuptial mass where the hero was the 
bridegroom and death the bride. Charles Wesley, the brother of 
John Wesley, preached at a Wapping hanging: “Well is the spirit 
compared to a mighty rushing wind: we heard the sound of it now, 
and the flame was kindled. Many felt the pangs of a new birth. Be- 
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hold, a cry: ‘The Bridegroom Cometh.’ '® This was the most pro- 
found religious conversion possible: death into life. 

Wesley could dredge up the unconscious fantasies of the masses. 
Death, or more exactly, violent death became a kind of justification 
for religion. How far civilization had come! In the darkest begin- 
nings of civilization that I outlined in the second chapter, we saw 
that the killing came first, followed by various religious rituals. 
Rituals arose as atonement, in a sense as a justification, for the kill- 
ing that occurred in the primitive tribe. The weight of this early 
killing—and much subsequent violence—has hung like a millstone 
around the neck of Western man. We have developed elaborate 
rituals and institutional devices to cope with this necessary but fright- 
ening activity. Religion had been one such important facet of civ- 
ilized growth. It had suffered many setbacks, culminating, in 
eighteenth-century England, with being turned on its head. Religion 
was no longer the justification for violent death; hanging was in- 
stead the justification of religion. The orthodox clergy had become 
nothing more than gallows birds, empty and corrupt, feeding off the 
carcasses of criminals and abhorred by the masses. 

The clergy, having gone over so fecklessly to material existence 
and given up the moral intonations that are the basis of any religion, 
had only one material fact to offer their parishioners: the material 
fact of death. Even here, they dealt with it not morally, but with a 
view to material profit. In short, they knew not what to do with death. 
One might add, though, that the doctrine of predestination could not 
have helped the Ordinaries take their jobs seriously. 

With death closing in all around, the mob was happy to see that 
some control was possible. At Tyburn a life could be turned off at 
will, and not just any life but the life of a hero and an idol. But 
there was renewed hope, if Wesley were right, that life would be 
turned on again, if one worked hard, because Wesley had thrust 
aside the Calvinist doctrine of predestination. For the ordinary on- 
looker, with no personal involvement in the case, the public hang- 
ing of a criminal was a deeply spiritual experience. He liked it, but 
he knew not why.’® 

There were still other factors that contributed to the brawling 
scene at the gallows, and these were related more to the character 
of criminal law and its administration, the character of the judici- 
ary, and the rapid rise of another important profession of the well- 
to-do classes—medicine. 
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Criminal Justice and the Gallows 


The eighteenth century brought with it a continued increase in the 
number of capital offenses. George II added thirty-three more capital 
offenses, and George III added sixty-three. But in actual fact, the 
possible number of capital offenses could be multiplied by five, since 
the enactment of various emergency laws allowed for their wide 
application and extension by judicial decision. Indeed, criminal law 
was in a sorry state. The same punishment was provided for different 
kinds of crimes of varying degrees of severity. The Waltham Black 
Act, enacted in 1822 in response to robbers who blackened their faces 
and preyed upon the people of Waltham, provided the death sentence 
for anyone found with his face blackened in specific places at specific 
times. Sir Leon Radzinowicz estimates that there were probably fifty 
crimes punishable by death at this time, but seven groups of offender 
types, which makes about 350 possible capital crimes!*° This ‘‘emer- 
gency” law remained in force until Sir Robert Peel abrogated it in 
1823. 

If there were so many capital offenses in the judiciary’s arsenal, 
they were certainly used with constraint, when one considers the ex- 
tremely high rate of street crime during the period and the temp- 
tation for harsh punitive reactions. We must also remember that 
England throughout this time probably had one of the lowest murder 
rates in Europe. In London and Middlesex, for the period 1749 to 
1771, only 10.6 percent of death sentehces were for murder,?! Bur- 
glary and robbery together accounted for by far the highest propor- 
tion—close to 70 percent. Understandably, an age preoccupied with 
property and the “‘luxuries’”’ of trade and commerce, applied its most 
severe laws to those who threatened these cherished ideals. Histori- 
ans have often remarked that this century was remarkable in its level 
and acceptance of violence—usually noting the practice of violent 
sports such as bear-baiting and cock-fighting to support their claims. 
It is true that some highwaymen employed violence to further their 
ends (Dick Turpin is the most quoted example), yet it is also clear 
that the highway robberies did not commonly lead to murder of the 
victims; at least, the Newgate Calendar's catalogue of crimes rarely 
refers to such cases. Most murders appear to have been of the kind 
that are familiar today: love triangles and the occasional sadistic or 
mass killer. Murder during the course of a robbery was probably 
less common then than it is today. 
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TABLE 2” 


Proportions of Those Sentenced to Death Actually Executed 
(London and Middlesex) 


Percent 
Date Executed 
1710-1714 35.0 
1749-1758 69.0 
1790-1799 29.5 
1800-1810 13.0 


From the criminal statistics available for the period, one must pre- 
sume that the judiciary knew what it was doing, that it purposely 
did not enforce the enormous range of capital offenses, and, more 
important, that it was responsive to current opinion. The data of 
Table 2 clearly demonstrate this. We can see that the proportion of 
those actually executed of those sentenced to death rose astronomically 
for the period 1749-58—the period during which Henry Fielding, the 
influential and upright magistrate, pleaded for stricter enforcement of 
the law and elimination of pardons and commutations. His Inguzry 
into the Late Increase in Robbers was published in 1751. Various 
writers, especially the Reverend Madan, were also arguing for the 
“doctrine of maximum severity.” They observed the high rates of 
crime and the mild application of a truly severe criminal law, severe 
only if enforced. The obvious conclusion was that “hanging was not 
punishment enough,” nor was it applied often enough. 

It is also of interest to observe the fluctuations in those sentenced 


TABLE 3” 


Percentages of Those Committed to Trial on All Charges 
Sentenced to Death and Executed 
(Home Circuit) 


Percent Percent Percentage of Those 
Sentenced Actually Sentenced to Death 
Date to Death Executed Actually Executed 
1688-1718 12.7 6.7 50.0 
1754-1784 16.3 4.6 25.0 


1785-1794 12.4 4.1 30.0 
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and those actually executed for the Home Circuit, which might be 
taken as “nonurban’’ areas. Table 3 demonstrates a slight, but sig- 
nificant difference in comparison to London and Middlesex. We can 
see that on the Home Circuit the number of death sentences peaked 
about the same time as London and Middlesex, but the proportion 
of those executed actually dropped during the period of Henry Field- 
ing’s pleas for increased severity. Although the periods are not ex- 
actly comparable, these data do suggest that there may have been 
marked differences between city and country regarding the adminis- 
tration of justice. From what we know about the administration of 
justice today, this is what we would expect. 

Why were so few executed? There were many reasons. The ju- 
diciary, completely consumed by their laws, preoccupied with the 
“rule of law” rather than men, indulged in ridiculously narrow in- 
terpretations of the law. As a result many obvious cases where of- 
fenders were probably guilty were dismissed for insignificant reasons. 
There is little doubt that the judge tended to give the benefit of the 
doubt to the offenders. The reasons for this tendency were sum- 
marized by Henry Fielding in 1751: their lives were threatened by 
gangs; they were just plain indolent; they were avaricious and very 
poorly paid, so easily susceptible to bribes; and, worst of all, they 
were tenderhearted.** These remarks applied both to judges and 
prosecutors. It is amazing indeed that judges boomed out their sen- 
tences of death with such grandeur and sincerity, yet immediately 
recommended pardons and commutations for the majority of cases. 
Circumstances that were taken into account were: first offense or not, 
previous good character, offense unattended by violence, driven to 
it by necessity, no weapons involved, the object stolen had been re- 
turned, and conviction based solely on confession. In addition, per- 
haps the most important reason was the youthfulness of the offender, 
because then, as now, crime was an activity of the young. Of every 
twenty executed, eighteen were under twenty-one!?® 

Finally, another very important reason for there being so few 
capital convictions was that the juries began to refuse to convict by 
understating the value of the property stolen to make the offense 
a misdemeanor rather than a felony. They were often aided in this 
by the prosecutor, who, as we have seen, also tended toward leniency. 
Table 4 shows the interesting flow of the criminal justice process in 
England and Wales for 1805. It has often been argued that there 
were insufficient alternatives to the death penalty available during 
the eighteenth century. This must surely be false. There were the 
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wide range of criminal punishments that I recounted in previous 
chapters, plus the possibility of transportation, and toward the end 
of the century, the rapidly growing new solution to punishment: 
prison. 


The Gallows and the Good Doctor 


We come now to one final aspect of the hanging practice: dissec- 
tion. For the first half of the eighteenth century it had been the prac- 
tice of anatomists to purchase the bodies of executed criminals, and 
the beadles and servants of medical men were sent to fight for or buy 
the bodies. With the work of the Hunter brothers, anatomy had be- 
come a central part of the training of English physicians and sur- 
geons, especially with the requirement that the student doctor learn 
from the experience of actually dissecting a cadaver. Therefore, the 
demand for bodies was very high. The only problem was that the 
public found the practice an outrage, although many appeared to 
enjoy the public spectacle of dissection performed in the great Sur- 
geons Hali (next to Newgate Prison}. To those who were close 
friends or family of the executed criminal, the thought of dissection 
was terrifying. In 1752, dissection of the body was made a mandatory 
part of the death sentence. Thus, friends and family of the convicted 
appeared at the gallows not only to pull on the legs of the unfortu- 
nate criminal to help him die more quickly, but to save his body 
from the anatomists. Recent historians have suggested that a large 
proportion of rough brawls fought around the gallows involved 
sailors trying to snatch their hanged comrade away from the anato- 
mists.” There is no doubt that the free-for-all was largely a function 
of the various interest groups fighting for the corpse which had, in 
keeping with the age, been reduced to a piece of property worth 
about three pounds, seven shillings. The beadles for the barber sur- 
geons fought for the corpse; the representatives of the public hos- 
pitals fought for it; the servants of the private surgeons fought for 
it; tough free-lancers fought for it with a view to making a profit; 
and the family and friends of the corpse fought for it, to allow “‘a 
decent burial.” Indeed, the body of Dick Turpin, having been buried, 
was stolen by servants for anatomizing, and then grabbed back by 
his friends who reburied it. 

It is to be noted that until this time, the medical profession had 
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not enjoyed a particularly high status in the social hierarchy. It was 
their treatment of death, their callous practice of cutting up bodies 
—and in public too—that thrust the profession into the incredibly 
high status that it now enjoys. Medicine at that time revolved com- 
pletely around death and attained most of its knowledge from dead 
people.” The profession has thus developed an honored, ritualistic 
position in modern society. 

For the ordinary person, the doctor exudes mysterious, life saving 
powers. In the eighteenth century most doctors cut up cadavers. But 
some also got in on the act of hanging and attempted to circumvent 
the law by reviving those already hanged. If the medical man was 
to have absolute power over death, the mere display of his mastery 
of it by cutting up cadavers was not enough. Could he not overcome 
death and bring people back to life? With so many more bodies 
available after 1752, some medical men fell to conducting a number 
of eccentric experiments. 

In 1803, the body of George Forster was assigned to Dr. Aldine 
for ‘‘galvanic research."” Application of galvanism was found to bring 
about strange movements of various parts of the body. One onlooker 
died of fright when an application caused one eye of the corpse to 
open. There were a number of amazing cases. In 1650, Anne Greene, 
after having hung by the neck for a half hour or more, was about to 
be dissected by Sir William Petty, the anatomy professor at Oxford, 
when he heard a noise in her throat. He bled her, and she completely 
revived.** And there were a number of other famous cases of persons 
recovering from a hanging—the cases of “half-hanged Smith” and 
“half-hanged Meg.” 

Then in 1729 there was the incredible case of William Gordon, 
who was approached by an eccentric surgeon, Chovet, with the propo- 
sition of making an incision in his windpipe so he would still be able 
to breathe when the rope tightened around his neck. Chovet had ex- 
perimented successfully by cutting the windpipes of dogs and hang- 
ing them. Unfortunately, although Gordon was alive when taken 
down from the gallows, after hanging three-quarters of an hour 
(others hanged were quite dead), attempts to revive him later failed. 
The method was immediately given a specific name—bronchotomy. 
This method was used in a number of other cases, apparently some- 
times with success. It is little wonder that the superstitions surround- 
ing hanging and dissection were so rife. 

In general, though, it should be remembered that the possibility 
of revival after hanging was to some extent realistic. The hangman 
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could be bribed to cut down the offender early, to tie the knot in a 
different place, or, as in the famous case of Dr. Dodd, to pretend to 
pull on his legs while actually supporting the waist. 

Gradually, and very likely at the instigation of both the medical 
profession and advocates such as Fielding and Madan, a hard line 
was taken toward executions. The notorious Jack Sheppard, who had 
escaped from Newgate twice in 1724,?° was buried at St. Martin-in- 
the-Fields after a riot over who had right to the body. His friends 
were not permitted to try to revive him; nor was dissection permitted. 
In 1750, the traditional parting drink at St. Giles was forbidden. In 
1752, the act required dissection and/or mounting of the body on a 
gibbet. In 1783, the procession was eliminated, and the place of exe- 
cution was an open space in front of Newgate Prison. At this time the 
drop was adopted as the standard method of hanging. 

These changes, though eliminating the ribald behavior of the pro- 
cession—indeed the aspect that Dr. Johnson felt was needed by the 
criminal for his moral support in the face of death—continued the 
execution as a public spectacle. For the execution of Holloway and 
Haggerty in 1807 there were 40,000 spectators. And for the execution 
of Fauntelroy, 100,000. People suffocated in the crowds and were 
trampled to death. Windows sold at two pounds each. The governor 
of Newgate didn’t help. He traditionally held a private party on each 
hanging day, and his invitations read: “We hang at eight, breakfast 
at nine.’’ Public executions, as such, were abolished in 1868. The 
extent to which they were “‘private’’ is questionable, though, since 
many persons were still invited to witness the hanging inside the 
prison walls. But the specter of public hanging was removed from 
public sensation amid considerable debate and argument. Whether 
it was a “humane” step is another question. Some have argued that it 
was not. I will have more to say about the abolition of public execu- 
tions in Chapter 9. 


The" Culture” of Hanging in the United States 


Public hanging was popular in the early American colonies up to 
the nineteenth century. The Americans in the early colonial days were 
probably less severe in their penal punishments than were those of 
Mother England. The influence of the Quakers in Pennsylvania even 
caused capital punishment to be abolished for a short period under 
William Penn's governship.*° 


Death and Delirium: Punishment Rears lts Ugly Head 145 


Nor did religious fanatacism run rampant. According to one esti- 
mate,*! the total number of witches hanged in colonial times was 
thirty-five, half of them at Salem. In comparison, 30,000 were put to 
death in England, 75,000 in France, and 100,000 in Germany. In 
America, hanging was the most common form of execution for 
witches and heretics; it was also reserved for the usual serious crimes 
of violence, especially for infanticide which was very common. The 
massive capital statutes promulgated under both Kings George dur- 
ing the eighteenth century also theoretically applied to all colonies 
under common law, although most of them developed their own 
codes. The preoccupation with the defense of property was also great, 
but once again, the strict application of these sanguinary laws was 
rare. The tradition of reprieves, pardons, and commutations was very 
common, and, according to one authority,®** they were often timed to 
be announced at the very last moment at the gallows. 

From the descriptions we have of these public hangings, they were 
of a very different tenor from those in London. Although they were 
still “enjoyed” as a spectacle, the behavior around the gallows was 
more sedate and orderly. Nor was it the scene of delirium as the 
London hangings. The sermon was taken more seriously, and hymns 
were solemnly sung as the offender was sent on his way. In contrast 
to the English practice which published the criminal’s confession, the 
American practice was to publish the sermon, which was full of hell 
fire, and undoubtedly by the end of the eighteenth century hangings 
were well suited to the spreading of Methodism throughout America. 

In fact, the first ““book’’ to be published in Boston was a sermon 
preached by the Reverend Increase Mather at a public hanging in 
1675, titled The Wicked Man’s Portion.*® ‘There was no hypocrisy or 
cynicism here, as there was at Tyburn. The reverends were not hum- 
bugs: they preached what they believed, and the people took it all 
very seriously. Perhaps they took it all too seriously, since it took the 
United States a long time to move from public to private executions, 
even though moves toward abolition preceded the English. In 1787 
Benjamin Rush published a paper denouncing public executions, and 
by the 1830s and 1840s, many states began to conduct their executions 
inside the prison walls—though large crowds were usually allowed to 
attend inside. The last public execution in the United States occurred 
in Kentucky on August 14, 1936, when a twenty-year-old Negro was 
hanged before an audience of 20,000, for criminally assaulting a 
seventy-year-old woman. 

Yet, although there was no delirium or hysteria attached to hang- 
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ing, there is little doubt that hanging in America has become the 
subject of a “perverted” romanticism. In the United States, more than 
anywhere else, a huge number of folk songs and ballads have evolved 
over the years, especially the eighteenth and nineteenth centuries, re- 
ferring to the sorry lives of criminals and their seemingly inevitable 
end on the gallows. The best known ballads are those of the hero 
outlaws of the old West, such as Jesse James, Billy the Kid, and 
many others. The lives (or deaths) of Bonnie and Clyde were also 
immortalized by Bonnie’s Ballad, “It’s death to Bonnie and Clyde,” 
and there are ballads of many other “modern” criminals. Most of 
these ballads, though indulging in a certain amount of hero-worship, 
nevertheless note that “they got what was coming to them.” The fol- 
lowing verse is from the ballad ‘The Death of Charlie Burger.” The 
Burger boys fought the Shelton gang for the bootleg traffic in south- 
ern Illinois. Charlie was hanged on April 19, 1928. 


V'll tell you of a bandit 

Out in a Western state, 

Who never learned his lesson 

Until it was too late. 

This man was bold and careless, 

The leader of his gang, 

But boldness did not save him 

When the law said, “You must hang.” 
* * #* ok  & 


The Ten Commandments show us 
The straight and narrow way, 
And if we do not heed them 
Sometime we'll have to pay. 

We all must face the Master, 

Our final trial to stand, 

And there we'll learn the meaning 
Of houses built on sand.** 


The United States also holds the record for mass hangings during 
the eighteenth and nineteenth centuries. In 1741, eighteen Negroes 
were hanged and eleven burnt at the stake, along with four whites 
hanged, on the charge of having conspired to burn New York City. A 
special holiday was announced: but in contrast to England, the holi- 
day was not for the day of the hanging, but for the day after to thank 
God for deliverance. On December 26, 1862, thirty-eight Sioux In- 
dians were hanged as penance for a whole tribe that slaughtered 500 
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men, women, and children. By the turn of the century, young 
Negroes had become the main objects of public execution. The old 
idea of vengeance figured very strongly in the execution of blacks, 
as the following stanza, published anonymously in a Memphis news- 
paper in March of 1868 suggests: 


Thrice has the lone owl hooted, 
And thrice the panther cried; 
And swifter through the darkness, 
The Pale Brigade shall ride. 
No trumpet sounds its coming, 
And no drum beat stirs the air; 
But noiseless is their vengeance, 
They wreak it everywhere. 

—Ku Klux®® 


Conclusions 


We have seen how criminals were hanged in their own glory; how 
their bodies were callously bought and sold and dissected; how the 
gallows of the criminal justice system were far greater than its bite; 
how laws came to tyrannize men; how a Parliament completely con- 
sumed with its own affairs of trade, property, and industry enacted 
these laws with serenity and indifference; how the orthodox clergy 
forsook their church and the poor; and how Wesley saved the masses 
by giving them hope and providing meaning to death. In the eight- 
eenth century all of the ritual, sacred, and primitive features of pun- 
ishment that had been so carefully played out and buried in the 
unconscious erupted in the courtroom, gallows hill, the procession, 
and the Great Hall of the Barber-Surgeons. Punishment in Western 
civilization had reached its blazing adolescence. 

I have told the seamy side of the eighteenth-century story of pun- 
ishment. There is a “brighter” side. Just as great scientific discoveries 
often occurred as a result of several scientists working independently 
on a similar problem, so did great developments occur in criminal 
punishment. 
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That ‘Wonderful Utilitarian 


Punishment Scheme 


It has been said that “reform consists in taking a bone away from 
a dog.”! The first clear call for reform came from Beccaria’s On 
Crimes and Punishment, published in 1764, yet no decisive legislative 
reform occurred in England until the decade of 1820-30, when sud- 
denly everything gave way. There were two great forces that pulled 
at the bone: the force of ideas and the force of the masses. They may 
not have often acted in concert, and perhaps that is why Parliament 
was able to hang onto the bone for so long. But both were concerned 
to eliminate the same thing: the oppression of the criminal law and, 
in the wider sense, the oppression of Parliament. 

In this chapter we will look at the veritable torrent of ideas that 
flowed from the pens of the utilitarians and other reformers of the 
eighteenth century. As far as punishment was concerned, the major 
theoreticians of the period were Beccaria and Bentham. The major 
pragmatist was Henry Fielding, a criminal court magistrate. 

Although the pragmatists and the theoreticians took opposite po- 
sitions on many issues concerning the reform of criminal punishment, 
all of these great thinkers expressed an unmistakable humanitarian 
aim and a new sensitivity to the conditions of the poorer classes. This 
was part of a great “philanthropic urge’’ that had spread throughout 
Europe, partly as a result of the incredibly industrious work of the 
Encyclopaedists in France, centered on the genteel salons of such in- 
tellectuals as Montesquieu. 
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The passing of medieval society had left its mark on the conscious- 
ness of the “better off.’’ No longer was the division between master 
and servant, lord and serf, external and unchanging. In the eighteenth 
and nineteenth centuries there were new rich; there were those who 
had been rich and were now poor; and the numbers and visibility of 
the poorer classes were increasing dramatically. The position of the 
upper class was no longer a natural social law, but rather something 
that could be fought for with diligence, thrift, and intelligence. As 
the eighteenth century drew to an end, the violence and unrest of the 
masses, the American Revolution, and the French Revolution had 
made clear to the intellectuals of the ‘‘better off” classes that the 
masses did indeed possess the power to overthrow the government by 
force. The new sensitivity toward the suffering of the poor therefore 
grew out of the removal of the absolute psychological barrier between 
lord and vassal existing in the feudal mind. 

It is one thing to recognize the plight of the masses and another 
to advocate what should be done. We shall see that the increased 
sensitivity toward the poorer classes resulted in a reaction from many 
of the “better off” to advocate more oppression and more severe treat- 
ment of the poor—-a reasonable response if one sees oneself in danger 
of being overrun by a belligerent mob. 

Many of the new ideas on punishment also arose from the increas- 
ing rationalism of the period. Progress in the natural sciences had 
been tremendous. The world as material, as Hobbes had laid down in 
the previous century was studied as material. What had previously 
been taken to be a world of confusion, basically a supernatural world 
that only God could understand, was found under the close scrutiny 
of scientists to be ordered and intelligible. Yet, unlike the natural 
sciences, the closer one looked at the social world, the more chaotic 
it appeared. There was no readily observable rationality to social re- 
lations, social institutions, or politics. It would be necessary therefore 
to impose a rationality on them. 

It was a special kind of rationality, one which required the strict 
application of Aristotelian logic to the solution of social problems, 
and one that blindly accepted two apparently inherent truths upon 
which to build: the principle of utility and the pleasure-pain princi- 
ple. Jeremy Bentham devoted his life to the construction of such a 
system. 

In the list that follows, I have pulled together the ameliorative 
suggestions for reform proposed during the eighteenth century. It 
will be seen that, although many of the reforms were recommended 
on the basis of the “greatest happiness’ principle, many were not and 
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in fact were advocated by individuals who had quite different perspec- 
tives On crime and punishment. A forceful opponent of many utili- 
tartan proposals was Henry Fielding, the only one of the early re- 
formers who had any firsthand practical knowledge of the criminal 
justice process. Other reformers, such as Paley and the Reverend 
Madan, were deridingly called apologists by the utilitarians. 

It is common to ascribe to Beccaria the lofty place as the first crimi- 
nal law reformer, with his famous essay On Crimes and Punishment. 
He achieves this position, not because he was first with the ideas, for 
it can be shown that most of his suggestions had been put forward 
by many of his contemporaries and predecessors, but because he pro- 
duced a brilliantly concise, clear document that brought all these 
arguments together into one forceful indictment of the tyrannical 
criminal law. His essay was also expressed in a modest and restrained 
manner, undercutting response from critics that it was the writing 
of a raving radical. There was one point that did set him clearly apart 
from all other writers at the time: he advocated the abolition of capi- 
tal punishment. In general, however, the arguments for reform of 
criminal law were reactive arguments—that is, they were stimulated 
by the obvious contradictions, injustices, and tyrannies of the existing 
criminal law and its administration. We must also remember that 
the movement toward reform took its ideological basis from Europe, 
where the system of criminal law was still dominated by the methods 
of the Italian Inquisition. Although English social life was verging 
on chaos during many periods of the eighteenth century, there was 
still an unshakable belief in the eternal nature of English criminal 
law and a well-founded satisfaction that it provided much more lib- 
erty and freedom to individuals than did the inquisitorial system in 
Europe. It is no surprise, then, that the most moving early criticisms 
came from Europe. 

In piecemeal fashion, most of these ideas preceded Jeremy Ben- 
tham, England’s great utilitarian, so I have excluded any reference to 
him for the moment. It was Bentham who later incorporated these 
principles within his fantastic utilitarian system. Since his contribu- 
tion can be shown to have been far more extensive and effective in 
subsequent legislation, we shall deal with him separately. 


Reforms and Apologies 


ELIMINATE UNNECESSARY CRUELTY: Most forms of the death 
penalty described in Chapter 3 were still in force either in England 
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or in various parts of Europe. As late as 1762, for example, Voltaire 
defended Jean Calas of Toulouse, who was broken on the wheel,” 
and gibbeting continued well into the nineteenth century.? Certainly 
all the corporal punishments and mutilations that I have previously 
described were prevalent throughout the whole of the eighteenth cen- 
tury. In general, the abolition or even weakening of corporal punish- 
ments was not advocated by leading thinkers. Beccaria still favored 
corporal penalties for violent crimes.* Thus it was not so much an 
horrific reaction to the violence of corporal punishment itself that 
motivated the Europeans to advocate moderation of punishment, but 
rather the tyrannies that they saw went with them. After all, Bec- 
caria argued that life imprisonment was more severe than execution 
and, therefore, life imprisonment should substitute for the death 
penalty. Montesquieu, Beccaria’s predecessor in many ways, argued 
that excessive cruelty would deter prosecutors from prosecuting to 
the full, whereas moderate punishments were more likely to encour- 
age responsiveness of the people as witnesses and cooperators with 
justice. 

In Europe, torture was commonly used to extract confessions from 
both the accused and witnesses—a hangover from the days of the 
Inquisition. The closest corollary to it in England was pesne forte et 
dure, when an accused refused to plead. In any event, the Encyclopae- 
dists and the English reformers all argued for the elimination of 
cruelty used in the process of investigation or trial. A corollary of the 
use of torture to extract confessions was the use of secrecy in the 
conduct of trials, a practice that was a central and necessary feature 
of the inquisitorial process. Once again, this was not the case in 
England. Justice was done in the open—almost with a vengeance.® 

In sum, the argument was for moderation—certainly the opposite 
of the proposed doctrine of maximum severity, or “deterrence by 
terror,’ put forward by some English thinkers, such as the Reverend 
Madan, in 1785, in response to what he saw as an alarmingly high 
rate of violent crime. But if the punishments were to be moderate, 
there had to be a way of determining just how moderate. The utility 
principle provided the answer (or perhaps the need for) this question. 


THE PUNISHMENT MusT BE PROPORTIONATE TO THE CRIME: 
There are many ways of interpreting this dictum, but it first requires 
one to specify the crimes in such a way that they may be proportioned. 
Traditionally, the criminal law of England had developed a large 
conglomeration of laws which arbitrarily (though for definite histori- 
cal reasons, as we saw in Chapter 6) divided crimes into two levels 
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of ‘seriousness’ —misdemeanors and felonies. The utilitarians solved 
this problem by arguing that the measure of gravity of an offense 
depended on the extent to which it was injurious to society. In this 
way, they were able to extend their materialistic view of the world 
and avoid the question of whether any crimes were inherently grave 
to some predetermined degree—which, of course, only God could 
reveal. Since the utilitarians, especially Montesquieu, saw the prin- 
cipal object of punishment to be the establishment of order in society, 
it was easy enough to argue for a scale of punishments to fit each 
crime, whether a crime of violence or of property. The tendency also 
was to try to derive the form of punishment from the form of the 
crime"—a practice which we have seen has a long history. Thus, 
Beccaria naturally enough advocated corporal punishments for vio- 
lent crimes and fines for many property crimes. 

As far as one can tell, the argument for assessing the gravity of the 
offense by its injury to society has never gained acceptance in criminal 
law, mainly because it cuts across a most cherished, and one of the 
oldest, concepts in the criminal law of both England and Europe: the 
concept of intent, the idea of the guilty mind. Beccaria argued against 
this as a criterion for assessing severity on the grounds that it was too 
changeable and, therefore, allowed too much discretion to the judge. 
He virtually dismissed as criteria for deciding seriousness the amount 
of sinfulness and the rank of the injured person. 

In short, the Encyclopaedists and Beccaria advocated that (1) a 
punishment should closely conform to the nature of the crime, so that 
the link between the crime and the penalty is clear, (2) there should 
be a moderate upper limit to the most serious punishment, (3) a 
punishment should also be proportionate to other penalties, (4) the 
overriding key to assessing the gravity of an offense, thus the pro- 
portionate punishment due, was to be the amount of injury done to 
society. To achieve these goals, it is clear that a whole system of 
criminal laws would have to be developed. None of these utilitarians 
did this—least of all Beccaria, who had little first-hand knowledge 
of the law and was not educated in law. This task Bentham would 
later tackle. 


CELERITY OF PUNISHMENT Is DesIRABLE: None of the reformers 
or “defenders” of the system disagreed over this. Henry Fielding was 
most critical of the English criminal justice administration which al- 
lowed months to elapse before the hanging of criminals. He argued 
that the atrociousness of their crimes was often forgotten by the time 
they reached the gallows, so they appeared as heroes rather than the 
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villains they really were.” Fielding advised that the death sentence be 
carried out immediately after the sentence. Both Montesquieu and 
Beccaria advocated celerity of punishment for the same reason: that 
the public would clearly see the connection between the penalty and 
the offense.® 


A DISAGREEMENT OVER THE CERTAINTY OF PUNISHMENT: There 
was considerable controversy over this question, as there continues to 
be today. The Reverend Madan and Henry Fielding called for the 
strict enforcement of the law—every law—so the people would learn 
that justice will be done. Severity according to Fielding was a more 
wholesome virtue than mercy, and besides it saved more lives—t.e., 
more were deterred when they saw that criminal law meant business.° 
Fielding and Madan, Beccaria and Montesquieu all argued for the 
certainty of punishment to the point of strongly criticizing the prac- 
tice of pardoning. This was in keeping with the latter's view that 
the law should be, beyond anything else, clear in its letter and certain 
in its application, without room for discretion which to him meant 
partiality. Besides, the optimistic Beccaria saw that as punishment 
became milder, clemency would be less necessary. 

There were, however, those who disagreed with this view, and one 
of them was Paley, the English criminal law theorist who wrote ex- 
tensively in 1785. Paley has been deridingly called the apologist for 
the existing system, since he accepted many of the utilitarian argu- 
ments concerning the estimation of the severity of offenses and the 
preventive aim, but he insisted that complete enforcement was not 
necessary to achieve the deterrent effect.'° This view had been the 
contention of Sir Edward Coke, Paley’s predecessor by many years, 
who argued that the more frequently one punished crimes, the more 
common one made them. Both these theorists claimed that the system 
of a mammoth range of capital offenses was never intended to be en- 
forced to the letter. 

It is of considerable interest that the European utilitarian reform- 
ers were strong on the moderation of punishments, yet they were also 
very strong on enforcement. They advocated, in fact, a strict, highly 
controlled model of criminal justice. This is probably why most of 
their reforms were never adopted. It is also why twentieth-century 
utilitarians later came under considerable criticism, when similar ar- 
guments were used to support the “treatment” model of punishment."! 

It is also of great interest to note that the defenders of the already 
existing eighteenth-century system never based their defense on the 
principle of retribution, as has become the case in the twentieth cen- 
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tury. On the contrary, they adopted the same defensive base as the 
reformers: that their system would prevent more crime than the 
utilitarians.’ 


DISCRETION AND THE SPECIFICATION OF LAW: Beccaria saw the 
judiciary as exercising enormous discretion to the extent that judges 
were able to behave as petty monarchs and tyrants. He rejected their 
discretionary right on the grounds that they were not legislators and 
therefore were not fit to interpret the laws. This is, of course, a 
somewhat forced argument, since the judges were supposedly trained 
to do just that. Furthermore, his observations may have applied more 
to the European scene, where the judiciary, because of the inquisi- 
torial system, held a great deal more power. In England, this was not 
the case, and in fact one may argue, as does Sir Leon Radzinowicz,” 
that the judges had precious little discretion at all and they suffered 
from a necessity to stick too closely to the letter of the law—so much 
so that many cases were dismissed for trifling inadequacies (an in- 
correctly filled out form, for example). The jury system also added 
considerable restraint on the judge in finding the accused guilty and 
even in the crimes for which he would be charged, since the jury 
could underestimate the value of the property stolen. 

This perceived discretion as a necessary corollary of tyranny, Bec- 
caria felt disposed to criticize severely, along with two further recom- 
mendations: that interpretations of the “spirit of the law” should be 
avoided at all costs, since it allowed for too much discretion and 
therefore partiality; and, finally, that the laws should be written in 
such a way that they be clear and simple. Obscure laws only encour- 
aged discretionary interpretation and, therefore, abuse on the part 
of the judge. It is to be noted, however, that these are generalities 
and that neither Beccaria nor any of his contemporaries provided any 
specifics on how laws might be simplified and made clear and discre- 
tion might be avoided. Perhaps this is why his small book attained 
instant fame and was immediately applauded in many countries 
throughout Europe: it expresses admirable sentiments in a refined 
logic at a sufficiently general level to find applicability to a great 
many of the diverse criminal law systems throughout Europe. But to 
actually apply it to the specifics of criminal laws and procedure was 
another matter. The document was a statement of intent rather than 
a detailed plan of attack. Nor was there any recognition of the 
individual case where the individualization of punishment might be 
reasonable and, therefore, discretion appropriate. Once again, it was 
Bentham who later addressed this question. 
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THE PURPOSE OF PUNISHMENT Is TO PREVENT CRIME: Not one 
of the reformers or even apologists of the existing system of punish- 
ments questioned this premise. It was axiomatic—so ingrained in 
fact, that one wonders what happened to the basic concept of retribu- 
tion whose main aim, as I have suggested earlier, was the correction 
of wrongs rather than the prevention of crime. Of course, prevention 
of one kind or another has always been a central element of criminal 
punishment, whether preventing others from committing the crime, 
a principle that can be traced as far back as Plato,’* or preventing 
disasters it was thought would occur if punishment were not carried 
out. The difference between the apologists and the reformers was the 
way in which punishment was seen to work. It had to be admitted 
that at the time of the controversies it was an article of faith on the 
utilitarian’s part that reduction in the severity of punishments would 
reduce crime, especially in the face of the social violence and chaos 
that the legislators and officers perceived all around them. Fielding 
summed up the judge’s position by noting that “pardons have brought 
many more men to the gallows than they have saved from it.””** 

It is clear that it was general prevention that was uppermost in all 
minds, since criminal punishments in England at least were al! highly 
visible and in many cases presupposed an intimate public participa- 
tion. The pillory, stocks, branding, bridles, and so on all involved 
the public, as did the public executions. All these criminals were 
examples, first to others and secondly to themselves. It has only been 
in more recent times, especially since rehabilitative and treatment 
ideologies have been introduced, that punishment as an individual 
deterrent became the central object of concern. 

We must also not forget the trying political times in which these 
punishments were conducted during the eighteenth century. The gov- 
ernment was frightened by what the masses might do when they got 
out of hand. It was natural for the government therefore to view 
criminal punishment as having the educative function of teaching the 
masses a lesson and setting an example. Never was this so obvious 
as in the punishment of the traitor Brandreth and later the Cato Street 
conspirators, about some of whom we will speak in the next chapter. 

Punishment as the general preventive measure was therefore the 
supremely unquestioned assumption of reformers and conservatives 
alike. The idea that it might be ‘‘just in itself” (i.e., retribution) 
never arose. In fact, the utilitarians went a step further. They had to 
justify the right to punish. 


THE RIGHT TO PUNISH: It had never occurred to such practitioners 
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of the law as Fielding or criminal law theorists such as Blackstone 
that one had to justify the right to punish. The criminal law of Eng- 
land was revered by judges and legislators alike. Fielding was con- 
vinced that the legislation was fine, but the execution of the laws was 
at fault.’ And, with the centuries of precedents of laws to fall back 
on, how could a respectable criminal law theorist such as Blackstone 
even question the right to punish? Surely the right was a natural one 
which issued directly out of the eternal brick of England: its accumu- 
lated common law. 

Why, then, should the utilitarian reformers find it necessary to 
justify the use of punishment? This is a cructal question, since we 
shall see later that it became the central feature of philosophical dis- 
cussions of punishment in the twentieth century. The eighteenth cen- 
tury, it will be remembered, especially the latter half, was a period 
when a great deal was said about individual liberties and freedom, 
words that became the catch-cries of both the French and the Ameri- 
can revolutions. On the other hand, the utilitarians still believed the 
Hobbesian model of the war of all against all, since they understood 
individual behavior according to the pleasure-pain principle. With all 
individuals pursuing their own pleasure, a picture of society per- 
petually on the brink of chaos was easy enough to imagine; and in 
fact with the new ‘‘pleasure-filled’’ Jife imputed to the poorer classes, 
it seemed that English society provided daily evidence for Hobbes’s 
argument. It was clear, however, since Hobbes and now with Rous- 
seau, that individuals must give up a little of that pleasure (a liberty 
to pursue pleasure) so that society may be established and order 
maintained. For how could one gain a measure of pleasure out of 
chaos? The possibility was hardly imaginable to these philosophers, 
with perhaps the exception of the more extreme thinkers such as the 
Marquis de Sade, who advocated the unbridled pursuit of pleasure. 

In any event, because these utilitarians had placed individual liber- 
ties before the rights of the sovereign (or the government), they saw 
that it was necessary to justify the use of punishment (infliction of 
pain, the perceived opposite to their guiding principle of life: the 
pursuit of pleasure). And the justification was readily available in 
the form of that grand generalization, the social contract. Thus indi- 
viduals gave up a small portion of their liberty (i.e., they agreed to 
be punished) so that order could be maintained and society estab- 
lished. It is not clear whether or not they did this freely, although it 
seems to be suggested that in primitive ties it was done of necessity 
after men grew “weary of living in a continual state of war... .’”*° 
On the other hand, Beccaria observes that “‘no man ever freely sacri- 


158 The Punishment Response 


ficed a portion of his personal liberty merely in behalf of the common 
good.” In any event, Beccaria concludes: “the sum of all these por- 
tions of liberty sacrificed by each for his own good constitutes the 
sovereignty of a nation... .”’’ And it is by this right that the state 
punishes, We can see that this was a highly general and artificial 
precept. Yet it also had fantastic implications. It meant that Beccaria 
and other utilitarians saw the criminal laws as direct reflections of 
the public will, or at least that they ought to be direct reflections of 
the public will. They introduced, therefore, a new tension into the 
state of the criminal law—a negation of its history in favor of its 
adaptation to the present. Indeed, the writings of the utilitarians, 
especially Bentham, largely disregarded history which was, of course, 
the backbone of the criminal law. It was indeed a brazen attack by 
the utilitarians, especially when many of them had little knowledge 
of the criminal law itself. Once again, we are not surprised that so 
few of their recommendations were accepted and that, of those that 
were, it took almost 100 years. 


THE BOUNDARIES OF THE CRIMINAL Law: All of the utilitarians 
developed some kind of classification of “wrongs.” Depending on 
their particular positions, the classifications varied, but they were all 
in the same direction: toward the secularization of the criminal law. 
Helvetius, for example, argued that there was no absolute right and 
justice changed according to custom. Holbach was convinced that 
crime was caused by bad government and religion, and morality was 
a function of biology. Montesquieu divided crimes into four groups— 
religious, moral, public order, and individual security—and suggested 
particular punishments for each class of offenses. Beccaria used a 
similar classification, but dismissed religion as having no proper 
place in the criminal law, and argued that the words “‘virtue’’ and 
“vice’” had become “extremely vague notions of honor’ since their 
meaning had changed through history according to the fashions of 
the time. Thus crimes should only be called crimes if they fall be- 
tween two points: on one end, the extent to which they directly 
destroy society, and on the other, the extent to which they injure 
private security (i.e., his life, property, etc.). Any act that fell outside 
this domain should not be punished, because it could not possibly 
affect individual liberties and there was therefore no right to punish. 
Offenses that concerned God and that did not endanger public se- 
curity should be left to God. By the same reasoning, the criminal 
law should keep out of the sphere of individual morals; it has busi- 
ness Only for the prevention of crimes that are injurious to society, 
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individual security, or public order. One may note that similar discus- 
sions concerning criminal law's functions in the area of morality 
and “‘victimless crimes’’ continue today. 


PENOLOGICAL THEORY: ‘A man’s notoriety, his flight, his non- 
judicial confession, the confession of an accomplice, threats and the 
constant enmity of the injured person, are proofs sufficient to justify 
imprisonment of a citizen.’’!* Beccaria insisted though, that this be 
written as law and that a judge should never have the discretion to 
imprison awaiting trial. Also those accused should be separated from 
those already convicted so that they will not be corrupted by hardened 
criminals, Punishments should be chosen that will make “a lasting 
impression on the minds of men, and inflict the least torment on the 
body of the criminal. For a punishment to attain its end, the evil 
which it inflicts has only to exceed the advantage derivable from the 
crime,” and “a spectacle too atrocious for humanity can only be a 
passing rage, never a permanent system... .””° 

Banishment appears to have been favored by Beccaria as a form of 
“civil death” for anyone who had committed, or against whom there 
was considerable evidence that he had committed, an atrocious crime 
against the public peace. However, Beccaria opposed the practice of 
confiscation of the offender's property (a practice that was common 
throughout Europe and England at least until the eighteenth century) 
on the grounds that it encouraged tyranny of the administrators: 
“confiscations put a price on the heads of the weak, caused the inno- 
cent to suffer the punishment of the guilty... ."”°° 

As J noted earlier, Beccaria advocated corporal punishments for 
violent crimes. He does, however, advocate that for crimes of “pride” 
these should not be applied, since the offenders often gained glory 
from the pain itself. He advocates instead public ridicule—but not 
too often or public opinion will become too used to it. As for prison, 
the utilitarians had not a great deal to say except that the convicted 
should be separated from the accused and that conditions in the pri- 
sons should be habitable and humane. Once again, it was left to 
Bentham to take up this question. 

We can see that the range of punishments suggested by the utili- 
tarians was not especially broad and certainly not innovative. Indeed, 
many punishments were retained which today would be considered 
not humanitarian. But seen against the backdrop of the punishments 
used during the eighteenth century, they were indeed milder. Again 
the principle was moderation. The idea of punishment as a reforma- 
tory device was rarely considered. 
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THEORY OF CRIME CAUSATION: All thinkers, both reformers and 
defenders of the system, were agreed on one point: that idleness was 
a leading cause of crime. Both Montesquieu and Beccaria held that 
crime depended largely on the “‘manners’’ of society, which were in 
turn related to fiscal and economic policy and educational standards.”? 
They did not, however, go into the details of an economic plan that 
would help reduce crime, except to advocate the repression of idle- 
ness. In England, idleness had been considered a serious problem at 
least since Henry VII, and a series of ‘poor laws’ since that time 
were intermittently enacted, culminating in those of Elizabeth I. They 
were generally designed not only to punish idleness, but also to re- 
strict and control the movements of the poor. Workhouses were_ 
established in which the poor could “earn” a little to eat. As Henry 
Fielding so poignantly summed up the attitudes of the times: “Labor 
is the true and proper punishment of idleness, for the same reason 
. . . death is the proper punishment for cowardice.’ However, 
Fielding complained that the poor laws, just like the criminal laws, 
were hardly ever enforced. And, confronted with the daily parade of 
“excesses of luxury,” he could not help but conclude that crime was 
caused by these excesses of the rabble: 

It must be Matter of Astonishment to any man to reflect that in a 
country where the poor are, beyond all comparison, more liberally 
provided for than in any other part of the habitable globe, there 


should be found more beggars, more distressed and miserable ob- 
jects than are to be seen throughout all the states of Europe.?# 


Fielding advocated strict enforcement of the poor laws, especially 
the restriction of travel so that the idle could more easily be identi- 
fied and put to work. He divided the poor into three classes: those 
unable to work, those able and willing to work, and those able and 
not willing to work, of whom the latter was by far the most prevalent. 
The failure to punish receivers of stolen goods he saw as also encour- 
aging a criminal underworld. Finally, he complained that the en- 
vironmental design of London—its narrow streets and dark alleys— 
created a vast forest for robbers. 

It is clear, then, that there was a very early acceptance of the eco- 
nomic theory of crime causation, though the theory was at this time 
very superficial, The Encyclopaedists failed to go into the question 
in any detail, except to make the observation that there was a rela- 
tionship. Fielding appeared unclear about the exact dynamics that the 
economic system had on the production of crime. He saw idleness as 
a direct cause of crime and commented at Jength on the “luxury” of 
the poor classes, complaining that pleasure appeared to be their domi- 
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nant want. This he related to the fantastic amount of trade and 
mercantilism that typified England in the eighteenth century. It was 
also related to drunkenness—another “‘pleasure”’ that was pursued by 
the poorer classes. There is little doubt that this was indeed a serious 
problem. One historian has estimated that in 1750, 7,000 out of the 
12,000 quarters of wheat in London were turned into alcohol! Field- 
ing notes that there was no crime of drunkenness in England until the 
reign of James I, when a fine of five shillings was introduced. Field- 
ing recommended prohibition. 

There would appear, therefore, to be two kinds of relationships 
between poverty and crime. On the one hand, the idle committed 
crime because they were idle, and they were also poor because they 
were idle. On the other, crime resulted from the near chaotic pur- 
suit of pleasure produced by the abundance of “luxury” resulting 
from trade. Indeed, the behavior of the lower classes must have ap- 
peared very close to the Hobbesian paradigm come true. The idea 
was to remove these causes, and then crime would be averted and 
punishment would become less necessary. Perhaps Fielding was not 
quite so optimistic, but Beccaria was. He appeared to believe that 
there was a force that impelled men toward well-being—a force as 
fundamental as gravity.*! As time went on and the sensitivity of the 
people increased, punishments would become less and less necessary. 


CONCLUSION: A better summary of the utilitarian position cannot 
be found than that given by Beccaria himself at the end of his 
treatise: 

In order for punishment not to be, in every instance, an act of vio- 
lence of one or of many against a private citizen, it must be essen- 
tially public, prompt, necessary, the least possible in the given 
circumstances, proportionate to the crimes, dictated by the laws.?5 


Jeremy Bentham's Grand Design 


Before we look at Bentham’s theory of punishments, it is well to 
look at the grand design of his work, since it was enormous in scope, 
ranging over pretty much every area of social problems. Furthermore, 
his work, in my opinion, has been unfairly maligned either on the 
basis of being a “bourgeois” theory, because it failed to address the 
question of social change, or adopting a “superficial psychology.” The 
former charge is, of course, a purely ideological criticism and is to be 
accepted or rejected according to one’s political preferences. The lat- 
ter has arisen mainly because his views on punishment have often 


162 The Punishment Response 


been cut away from the rest of his work for inclusion in various 
criminology textbooks. The superficiality has, in fact, been thrust 
upon the work by its users. 

Unlike all the other utilitarian criminal law reformers referred to 
in this chapter, Bentham did not merely write in reaction to a series 
of perceived inequities in criminal law but rather perceived that the 
whole basis of that system was wrong and that it was also related to 
many other aspects of the “social system,” as we would call it today. 
He therefore embarked on a massive life’s work, to develop a com- 
prehensive system, that would tie together all the complex arms of 
government: criminal law, penological practice, system of govern- 
ment, universal suffrage, social welfare, and a host of others. 

His most important insight into punishment and the criminal law, 
which the other utilitarians did not have, was that if the utilitarian 
principles were to have any impact, their utter contradiction of the 
basic premises of criminal law would have to be resolved. The other 
utilitarians had seen fit to announce their criticisms and leave it at 
that. Bentham, having attended Blackstone’s lectures on criminal law 
when he was sixteen and done his own devastating commentaries on 
Blackstone’s Commentaries (probably the most venerated criminal 
law textbook of the time), knew that he would have to do more than 
that. He accurately saw that the law involved a set of morals, which 
to him were chaotic and senseless but, nevertheless, moral premises. 
He also saw that the criminal law assumed a set of psychological 
principles, which also appeared to him as chaotic and senseless. 
Bentham therefore set about constructing his own system of moral 
psychology which would span the gap between those two great lan- 
guages, the law and psychology, or as Bentham put it from “gulph” 
to mountainside, with philosophy above and law below—"between 
these two lies a dreary waste: trackless. . . . I propose to take [it] in 
hand for cultivation and in so doing to open a communication be- 
tween them... .’’*6 

Bentham’s theory is, J suggest, the only truly systematic theory of 
legal psychology in existence. Today, many theorists complain of the 
apparent incompatibility between law and psychology—especially 
that they speak different languages.** To achieve his aim, Bentham 
virtually invented a new language, his Novam Organum. 

He was clearly aware of the highly tendentious, even fictitious 
nature of his work. It was his “‘art-and-science’’—art because he was 
creating a language of morals and psychology; science because he was 
using a strictly Aristotelian logic coupled with acute observation. The 
result was a work of vast proportions, but also a work often ponder- 
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ous with its relentless exhaustion of alternatives and its neologisms. 
To understand him, one has to take the time to learn his language. 

One final significant observation is in order. Bentham was the first 
social theorist to argue that punishment was an absolute evil. This 
had possibly been implicit in much of the utilitarians’ writings, but 
they had never fully recognized it. Bentham criticized Montesquieu, 
for example, for saying that criminals deserved to be punished. This 
was simply never possible in Bentham’s system. No one could “de- 
serve” to be punished, it was always administered as a matter of 
necessity, not as desert. Bentham would have preferred alternatives 
to punishment if they could be found—thus, he suggested indirect 
legislation and various educational principles in an effort to prevent 
crime before it began. The importance of this insight of Bentham 
cannot be overstated. It was the first time in the history of the West- 
ern world that anyone had felt that the use of punishment against 
criminals had to be justified. The age-old problem, the unconscious 
guilt of punishing an offender felt for centuries and displayed by 
attempts to shift responsibility for the final punishment from man to 
nature, had now been brought into the open. Bentham had dredged 
up a profound piece of cultural guilt and subjected it to a rational 
analysis. In doing this, the way was made for later twentieth-century 
philosophical discussions about punishment and retribution, for the 
Italian positivists to develop their theory of social defense, and for 
modern psychologists to conduct a scientific analysis of punishment. 

It would be nice if we could divide Bentham up into his theory of 
behavior, theory of morals, and theory of law. Unfortunately, it 1s not 
so easy, since the very nature of his theoretical system is to join all 
three together. “A choir of proofs must have its commencement 
somewhere," said Bentham in reference to the principle of utility, 
so it is with this principle that we will start. 


THe Principle oF Utitity: It will be remembered that the utili- 
tartans argued that (1) mankind is governed by the pursuit of plea- 
sure and avoidance of pain, to which are attached the moral labels of 
good and evil, respectively; (2) it follows that soctety should be 
organized according to the principle of the greatest happiness for the 
greatest number; and (3) as far as the criminal law is concerned, the 
gravity of an offense should be measured by the injury done to the 
society. 

Bentham recognized that these were generalizations, almost ficti- 
tious, that had to be analyzed and applied to concrete observations of 
individual and social life and to a system of legislation, including 
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criminal law. His recognition of the very general nature of these 
assertions is clearly demonstrated by his definition of community, 
which modern sociologists would do well to consider: 


The interest of the community is one of the most general expressions 
that can occur in the phraseology of morals: no wonder that the 
meaning of it is often lost. The community 1s a fictitious body, com- 
posed of the individual persons who are considered as constituting 
as it were its members. The interest of the community then is what? 
—the sum of the interests of the several members who compose it.?° 


The principle of utility he understood to mean the ‘‘property of an 
object, whether it tends to produce benefit, advantage, pleasure, good 
or happiness... or to prevent mischief, pain... [etc.}.°° He admits 
that this principle is not susceptible to any direct proof because it is 
used to prove everything else, leaving nothing to base its own proof 
on. In short, it is an absolute, from which, using the Aristotelian 
method of exhaustive bifurcation per genus et differentia, his whole 
system flowed. 


THE SOURCES OF PLEASURE AND PaIN: A modern psychologist 
would immediately begin by referring to man’s basic biological needs 
of hunger, thirst, sex, but not Bentham, since he was concerned 
equally with developing a set of moral principles. Therefore, though 
such “‘needs,” as we might call them today, might serve as “motives” 
(we will discuss this term shortly) to action, they were not themselves 
the sources of pleasure and pain. Instead, Bentham proposed four 
categories or “sanctions” (defined as “anything which serves to bind 
aman” to a particular mode of conduct),’* which he seems to have 
adapted from Blackstone’s Commentaries. These were (1) the physi- 
cal sanction, (2) the political sanction, (3) the moral or popular 
sanction, and (4) the religious sanction, each with its own particular 
forms of pleasures and pains. He locates the sources of pleasures and 
pains as exterfor to the individual. As his first basic step, he avoids 
an individualistic psychology. 


THE STRUCTURE OF HUMAN ACTION: Bentham’s theory of action 
must surely stand as a first as far as modern psychology is concerned. 
Although basically teleological in structure, his theory nevertheless 
was sufficiently flexible to allow for motives which not only “pro- 
pelled” the person to action (today we would call a theory of human 
behavior that adopted this meaning of motive a theory of psycho- 
logical determinism, e.g., instinct or drive theory), but also “tempted” 
or induced persons to action. These motives made up an important 


That Wonderful Utilitarian Punishment Scheme 165 


aspect of intentionality, the central ingredient of action. The other 
three ingredients of action were: the act itself, the circumstances sur- 
rounding the act, and the individual’s consciousness. 

One can immediately see that Bentham has incorporated into his 
theory of action a basically legal structure, but the way he analyzes 
its contents is completely different. For example, there are no “good” 
ot “bad” intentions. Intentions, as a category of action, are neither 
good nor bad since these terms can only be attached to pleasure and 
pain respectively. Thus, Bentham develops a complex but systematic 
analysis of all the possible combinations of intentions with conscious- 
ness and circumstances, to establish the amount of pain or pleasure 
produced by various acts. In fact, from this basis, he is able to develop 
a classification of types of action which are also moral types. His 
analysis of motives is also based on the pleasure principle, but this is 
no simplistic or superficial analysis. Once again, there are no motives 
that are good or bad in themselves, but it is possible to arrange the 
major motives according to their production of pleasure and pain, 
and in this sense it may be possible to assess the goodness or badness 
of particular motives. Even so, many motives may conflict with each 
other (either internally as propellants to behavior or externally as 
tempters to behavior). There may be struggles between motives and 
there may be restraining motives. Al! of these Bentham catalogues, 
giving concrete examples. We can now easily see that this is no super- 
ficial psychology, certainly not the much derided “lightning calculus” 
of pleasure-pain that is the usual charge made against his utilitarian 
model of human action. 

There is much more. Bentham, as if aware of this ‘lightning cal- 
culus” criticism, also posits the idea of human dispositions, by which 
he means “. . . a kind of fictitious entity, feigned for the purpose of 
discourse, in order to express what there is supposed to be permanent 
in a man’s frame of mind... . .”°? In other words, men not only act in 
relation to circumstances and motives at the time, but also develop 
habits of acting in particular ways; i.e., they have a history. It is this 
idea that allows Bentham to answer ‘Yes, certainly,” to the question, 
“Is there nothing about a man that can properly be termed good or 
bad?” Without this notion of disposition (perhaps today we would 
call it “personality”), he cannot address the question of whether 
there are such types as good men and bad men, since till then he had 
analyzed action in the abstract. He notes, however, and it is clear 
from the quotation above, that the disposition can only be presumed: 
it must be based on the observation of many past actions of the indi- 
vidual, and it depends heavily on how the actor perceives his own 
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action.*® Once again, Bentham plays out all the possible combinations 
of good and bad dispositions in conjunction with the range of inten- 
tions, motives, consciousness, and circumstances. Of course, the good- 
ness or badness of a person’s disposition is evaluated according to the 
effects it has (1) on the individual's own happiness and (2) on the 
happiness of others. 

It is now necessary to assess what is meant by “effects” or conse- 
quences, which Bentham does for what he terms consequences of a 
mischievous act. 


THE NATURE OF MISCHIEF: The consequences of a mischievous 
act may be primary or secondary. A primary consequence is the effects 
on an individual, such as the victim of a robbery. The secondary con- 
sequence applies to those persons who are closely related to the pri- 
mary victim and who suffer pain or “danger” (Bentham means mental 
or even financial anguish) as a result of his victimization. The vic- 
tim’s family, for example, may go hungry because all his money was 
stolen. We need not go into it here, but once again by playing out all 
the possible combinations, Bentham develops a systematic theory of 
victimization. 

In sum, this is Bentham’s moral theory of human action: the terms 
“good” and “bad” can only, strictly speaking, be applied to pleasure 
and pain. The sources of pleasure and pain—the physical, moral, po- 
litical, and religious—are exterval to the individual. They are re- 
sponded to by motives, of which there are a wide variety and which 
struggle against each other and may impel or restrain. These motives 
are in some way (unspecified) transformed into intentions, which in 
turn may or may not be carried out in action, depending on the actual 
circumstances, the consciousness or awareness of the individual of 
these circumstances and, in some instances, of the intentions and mo- 
tives themselves (e.g., the young or insane). This chain of causes and 
effects produces the final consequences of the act, the mischievousness 
of which may be assessed through the effects on the happiness of the 
individual and the community and, in the case of the latter, especially 
the strength, constancy, and extent of its effect. 

These are the natural consequences and facets of behavior. Now 
Bentham turns to what he calls the artificial consequence, that of 
punishment. It ts artificial because it is imposed by a political author- 
ity and does not follow naturally from the acts. 


BENTHAM'S THEORY OF PUNISHMENT: Bentham begins with Bec- 
caria’s dictum that since punishment is an evil it should only be used 
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to exclude some greater evil. Now, applying his utility principle, he 
is able to make a host of recommendations concerning the use and 
types of punishment. Clearly, he suggests, there are four cases in 
which punishment should vot be used: 


1, Where there is no mischief for it to prevent; 

2. Where it cannot act to prevent mischief; 

3. Where it would be too expensive, i.e., it would produce more 
mischief than it would prevent; 

4, Where, if left alone, the mischief may cease of itself. 


We are able now to list very briefly the circumstances which Bentham 
thought necessary to consider in deciding the proportion of punish- 
ment in relation to the offense. Throughout, it should be remembered 
that to each word Bentham has given a precise meaning, most of 
which rest on the extensive theory of action just discussed. The factors 
that must be taken into account are as follows: 


I. On the part of the offense: 

1. The profit of the offense, 
. The mischief of the offense, 
The profit and mischief of other greater or lesscr offenses, 
of ditferent sorts, which the offender may have to choose 
out of, 

4, The profit and mischief of other offenses, of the same sort, 
which the same offender may probably have been guilty of 
already. 

II. On the part of the punishment: 

5. The magnitude of the punishment: composed of its in- 
tensity and duration; 
The deficicncy of the punishment in point of certainty; 
The deficicncy of the punishment in point of proximity; 
The quality of the punishment; 
The accidental advantage in point of quality of a punish- 
ment, not strictly needed in point of quantity; 

10. The usc of a punishment of a particular quality, in the 
character of a moral lesson. 

III. Ov the part of the offender: 

11. The responsibility of the class of persons in a way to offend; 

12. The sensibility of cach particular offender; 

13. The particular merits or useful qualities of any particular 
offender, in case of punishment which might deprive the 
community of the bencfit of them; 

14. The multitude of offenders on any particular occasion. 

IV. On the part of the public, at any particular conjuncture: 

15. The inclinations of the people, for or against any quantity 
or mode of punishment; 

16. The inclinations of foreign powers. 

V. On the part of the law: that is, of the public for a continuance: 
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17. The necessity of making small sacrifices, in point of pro- 
portionality, for the sake of simplicity.*4 

And now, there are 11 desirable properties of punishment which 
are: 

1. Variability: ease of adjustment to the gravity of different 
offenses. 

2. Equability: what we would call “equity” today. Bentham's wish 
was to make the effect the same on all; thus age, sex, condition, 
fortune, habits, etc. would have to be taken into account.*® 

3. Commensurability: where two offenses are in competition, the 
punishment for the greater offense must be sufficient to induce a man 
to prefer the lesser one. Thus, the punishment for the lesser offense 
could be made an ingredient of the punishment for the greater offense. 

4, Analogy: the punishment should as far as possible be character- 
istic or analogous to the offense. We see here preserved the old pre- 
cept of punishment by analogy or reflection, to which I have referred 
several times throughout this book. The most obvious analogous 
punishment, according to Bentham, is retaliation. But as an alterna- 
tive, Bentham suggests searching out the motives of the offense and 
basing the punishment on that. 

5. Exemplarity: “It is the idea only of the punishment that really 
acts on the mind . .. it is the apparent punishment therefore that does 
all the service.” Therefore it must be clear to the people that the 
punishment is indeed a punishment, and the easiest way to do this is 
to punish by analogy. 

6. Frugality: no superfluous pain should be inflicted. Thus, the 
death penalty especially should be applied only in very extraordinary 
cases. 

7. Reforming Tendency: punishment most apt to produce individ- 
ual reform should be used. 

8. Incapacitation: but this may violate the property of frugality 
since, if you prevent a man from doing bad, you probably also make 
him unable to do good. 

9. Compensatory Properties: whether it is possible for compensa- 
tion or restitution to be made to the victim. 

10. Popularity: a punishment should not shock the sensibilities of 
the public. 

11. Remissibility: in case of errors, it is desirable to remit punish- 
ments. Thus branding, maiming, whipping, and capital punishments 
are irremissible. 

Finally, it is of course obvious that no one type of punishment is 
likely to have all eleven qualities, so it is a good idea to mix different 
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kinds of punishment to suit the offense. Some, however, are more 
applicable than others. Bentham therefore provided a classification 
of kinds of punishments; but this time, he broke with his Aristotelian 
logic and gave a more ‘‘practical’” classification. These punishments 
were: 

1. Capital. 
. Afflictive—corporal punishments such as whipping, starving, etc. 


. Indelible—of permanent bodily effect, e.g. branding, amputa- 
tion. 
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4. Ignominious—exposing to contempt of the spectators. 

5. Penitence—awakening shame but not to the extent of ignominy. 

6. Chronic—banishment, transportation, imprisonment. 

7. Restrictive—prohibiting the exercise of a certain profession. 

8. Compulsive—obliging a man to do something from which he 
would normally be exempted; present himself at regular times 
to an officer of justice. 

9. Pecuniary. 

10. Quasi-pecuniary, such as depriving an offender of certain ser- 
vices of individuals. 
11. Punishment by analogy.3é 


Afflictive penalties he thought were not often suitable, since it was 
difficult to apply them to only a slight degree. The indelible punish- 
ments were similarly handicapped, with the addition that they were 
irremissible. However, Bentham thought ignominy had great possi- 
bilities and could be applied creatively to concentrate public indigna- 
tion on the offender. New methods would have to be developed, 
however, since existing ones, such as the pillory, were inequitable 
because they could lead either to death or fame for the offender, 
depending on the crowd. 

Banishment and transportation were not desirable punishments 
since they also allowed for unequal effect (because of differences in 
the offenders’ age and sex, the family suffered differentially). Trans- 
portation was especially undesirable to Bentham because it involved 
the buying and selling of bondage and hard labor with no proper 
supervision, resulting in vicious habits. 

Finally, Bentham criticized the present state of prisons in England. 
They encouraged idleness and included ‘‘every imaginable means of 
infecting both body and mind.” Indeed, a great mess required a 
great design which only Bentham could offer, to solve the problems 
of prisons in England, and eventually elsewhere. This led to an im- 
portant period in his life—his middle years—when he designed the 
Panopticon. They were also the most bitter years of penal reform in 
the nineteenth century. Bentham’s role in this reform is part of a 
larger story to which we must now turn. 
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The Reformation 


From about the middle of the eighteenth century there were vocal 
demands for reform in most areas of social life. There were moves 
for an inquiry into child labor which had reached its peak with the 
most abominable conditions in factories around this time; there were 
calls for the planning of cities and improvement in housing condi- 
tions; and there were culls for reforms in the penal system. These are 
but a few. There can be no doubt that reform in the use of criminal 
punishment was but a small part of a wider movement tor reform 
in every sphere. 

Apart from the tireless efforts of the utilitarians, three great 
streams of events helped shape the reforms of this period. These were 
the industrial and agrarian revolutions, the strange role of religion, 
and the development of what E. P. Thompson in his classic, Te 
Making of the English Working Class, calls “the illegal tradition.” 


A Sordid Revolution 


The period from 1760 was characterized by a rapid rise in the 
urban populations and a commensurate decrease in agrarian workers. 
Small family economics and factories persisted for some time, pro- 
ducing a large strata of “little businessmen” who played a special 
part in promoting the economic conditions of the time. These busi- 
nessmen were mostly Methodists, utterly convinced of the goodness 
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of hard, uninteresting, backbreaking labor, especially for the “idle” 
(1.e., the workers or poorer classes) and even more justifiably for 
children, who were better kept busy than have their heads confused 
with education.’ As widespread as family factories were, a large num- 
ber of poorer-class families who had previously relied on small crafts 
or family weaving economies could no longer compete with industrial 
production. Family economics were broken up as each member con- 
verted his work into wage labor and left the family to work in fac- 
tories. Children had, of course, worked quite hard within the families 
prior to the industrial revolution, and much of this work had been 
what we would call today “cruel” (e.g., treading cotton eight hours 
a day). We know from Chapter 4 that children have always (until 
the twentieth century) been relegated a quasi-slave status; but until 
1800, this had been slavery within the family. The use of children in 
factories, especially the coal pits, introduced a high degree of special- 
ization, in which children were used for the most menial, backbreak- 
ing, and uninteresting tasks: 


.. . the bald place upon my head is made by thrusting the corves, 
my legs have never swelled, but my sisters’ did when they went to 
the mill; I hurry to corves 2 mile and more underground and back; 
they weigh 3 cwt .. . sometimes they beat me if I am not quick 
enough. ... I would rather work in a mill than a coal pit.? 


The condition of the cities grew worse and worse. Small-time 
speculators built poor housing; the amenities were not well planned 
and, though at the beginning of industrialization (ca. 1760) they 
were probably better than what their inhabitants, recently from the 
country, were used to, by the time the eighteenth century was under 
way they were in a terrible state. Crowding and unsanitary conditions, 
bringing disease, became commonplace. Many more examples can be 
given of the conditions of the working class in the eighteenth cen- 
tury, and they have been well documented,® especially in Friedrich 
Engels’s classic, The Conditions of the English Working Class. 

One would have thought conditions were ripe for revolution, espe- 
cially since two had already occurred in America and France, and 
even more so since Pitt’s Parliament, which ruled England for some 
fifty years after it took office in 1784, staunchly resisted reforms: a 
great irony, since William Pitt was a disciple of Adam Smith who 
was the friend of William Wilberforce, the most ardent spokesman 
for reforms. Elected just four years after the Gordon Riots—the most 
savage riots in London during the eighteenth century—Pitt stead- 
fastly managed to check reforms either of Parliament or any other 
area during the whole of his “reign.” 
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Yet it was not just Pitt and his Parliament. The masses were also 
involved, in a strange and twisted way. Their involvement is largely 
a story of the psychology of the lower middle class, and in some ways 
it bears a striking resemblance to observations about this same class 
in Germany during the rise of Nazism, where a Communist revolu- 
tion was expected but the opposite happened.* 

E. P. Thompson has characterized the period 1790-1820 as the 
period during which the people were reacting to the failure of a revo- 
lution in England—in sharp contrast, of course, to those in America 
and France. This fact, he says, had a profound psychological effect 
on the masses, bringing them to the brink of despair, forcing them 
into a frenzied search for hope. Methodism would provide an answer. 


A Painful Repression 


Methodism had become a religion not only of the masses, as it 
began with Wesley, but also of the rising middle class. It was incor- 
porated easily into the middle-class utilitarian ethic, since it empha- 
sized work, frugality, efficiency. As we have seen, all the utilitarian 
reformers condemned idleness. Methodism did also. But, more im- 
portant, after Wesley's death the Methodist church developed a 
heavy authoritarian structure and efficient organization and began 
the business of preaching salvation through work (bard work), ac- 
ceptance of one’s lot, no matter how terrible, and concomitantly 
the ultimate importance of submission to authority. Submission, in 
fact, was the message. And how else could one manage to live a life 
like this, unless one submitted to the world, a life in which Method- 
ism had turned everything upside down? It taught love of death, 
suffering, sorrow, in short, love of pain. What a fantastic irony, when 
we find the middle-class utilitarians basing their philosophy directly 
on the pleasure-pain principle! It is no wonder that the two classes 
got on so well together and the “class” in between—the lower middle 
class, those who administered directly the factories—had to develop 
the brutal insensitivity of what they were doing to those they 
employed: 

I saw two mills blazing like fury in the valley. Their inmates, poor 
little sufferers, had to remain there until 11:30 o'clock, and the 


owner of one of them I found to be a noted, sighing, praying 
canting religionist.5 


And: 
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He related the story of a boy whom he had recently interred who 
had been found standing asleep with his arms full of wool and had 
been beaten awake. This day he had worked 17 hours; he was car- 
tied home by his father, was unable to eat his supper, awoke at 4 
a.m. the next morning and asked his brothers if they could see the 
lights of the mill as he was afraid of being late, and then died. (His 
younger brother, aged 9, had died previously, the father was “sober 
and industrious,” a Sunday school teacher) .® 


A final aspect of the religious sentiment that neutralized the 
masses was sexual repression. Under the Methodists, sexuality was 
repressed in a volatile, hysterical manner. Sexual asceticism and the 
work ethic had long been linked under puritanism.’ But here the 
repression of sexuality took a new turn. The extreme sinfulness of 
the male sexual organs was more and more believed, especially as 
women came to be seen as not feeling the ‘‘lust of the flesh.” Now 
Christ, logically enough, became the object of love, a fenzale object, 
and in Charles Wesley's hymns, the imagery of this is clear: 


O precious side-hole’s cavity 

I want to spend my life in thee .. 
There in one side-hole’s job divine, 
Pil spend all future days of mine. 
Yes, yes, I will for ever sit 

There, where thy side was split. 


Eternal life is a return to the womb. Death is rebirth. And violence 
(repressed) takes the place of sexuality: 


We thirst to drink thy precious blood, 
We languish in thy wounds to rest, 
And hunger for immortal food, 
And long on all thy love to feast.® 


What more can one add? The vital force, energy, call it what you 
will, upon which social movements must depend for their success and 
sustenance was sapped away—spiritually by the Methodist demands 
of sexual repression, obedience to authority, and worship of death; 
physically by the utter submission to physical toil. One wonders 
where the “mob” found its energy to live the ribald, “dangerous” 
lives that the middle-class observers imputed to them. How could a 
population that was always tired rise up in revolt? As far as punish- 
ment is concerned, we can see very clearly why the move to alleviate 
it did not come from the poorer classes, even though the larger por- 
tion of those punished came from their ranks. Punishment had come 
as close as it could to “divine punishment.” 
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Some did try to rise up and it is to a few of these instances that we 
must now tutn. Together they make up what Thompson has called 
the “illegal tradition.” 


The “Illegal Tradition” 


We may usefully begin with the case of John Wilkes. This man, 
the epitomy of the new eighteenth-century Englishman, was one of 
the nouveaux riches, his father having been a wealthy distiller. He 
published a journal, the North Briton, and, having become aligned 
with Chatham against George HI’s foreign policy, printed an insolent 
attack on the king’s speech in 1763. Though a member of Parliament, 
Wilkes was arrested on a general warrant and lodged in the Tower. 
But he fought back through the courts, widely publicizing the case, 
so that eventually Judge Lord Camden found in his favor even 
though at common law he need not have. Wilkes was released and 
“became the idol of savage London.”*® But George and his ministers 
pursued the matter further and, after a series of incidents involving 
Wilkes being wounded in a duel and writing an obscene poem, he 
was deprived of his parliamentary privilege. Wilkes was charged 
with outlawry and fled to France. 

The government, especially its system of justice, had been publicly 
ridiculed, its arbitrariness and partiality exposed. And, since most of 
Parliament relied on the public's belief in the justice of its rule, this 
was potentially a serious blow to order.” 

Four years later there was a general election, and in 1768 Wilkes 
brazenly returned and offered himself as a candidate first for London 
and then for Middlesex. He was enthusiastically elected, and the out- 
lawry charge was quashed. George III then proceeded to make some 
serious mistakes in judgment. He insisted that Wilkes remain ex- 
pelled from Parliament and that he serve twenty-two months in 
prison on the earlier charge. The public, almost hysterical, deluged 
the prison with gifts and campaigned relentlessly for his release. 
During these protests, Wilkes’s supporters were killed and their mur- 
derers pardoned. Time and again the Middlesex freeholders elected 
Wilkes, yet finally the House declared a little-known man with a 
minority of votes the duly elected candidate. Although Parliament 
was probably legally within its rights, the public was not interested 
in such niceties. To them, Wilkes personified liberty. 

After his release from prison, Wilkes began to publish reports of 
parliamentary debates or proceedings which Parliament was quite 
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within its rights to stop. But Wilkes led Parliament on until it made 
the serious error of finally reversing the decision of a court of law.” 
This was the ultimate tyranny, “the acts of a mob not a parliament,” 
Chatham called it. London was on the verge of open rebellion; the 
government retreated. 

Why had Wilkes succeeded against a powerful government, even 
when it had the law on its side? The answer is that public opinion, 
especially organized public opinion, had come into its own. The 
period from 1750 on had seen a rapid rise in literacy and a fantastic 
increase in printing, with publications of books, brochures, and jour- 
nals. No longer would the public take the actions of the government 
as “just” simply because they were the acts of government. The Eng- 
lish people, through Wilkes, had learned to dissent. 

But Parliament had also learned, and when the Gordon Riots oc- 
curred in 1780 it reacted with restraint by only punishing a small 
number of the rioters though many more were involved. This riot 
had begun as a small, “gentlemanly” demonstration in London against 
Popery. It ended up a free-for-all of mob violence, involving mostly 
the poor, some criminals, journeymen, and apprentices. Armed sup- 
port to quell the disturbance was late in coming, and local authorities 
were noticeably reticent—mainly because it served London well to 
display a resistance against the king. At the last minute after much 
violence, armed support appeared, and ironically Wilkes, now city 
alderman, appeared on the steps of the bank. The riot subsided very 
quickly, 

One hundred and thirty-four persons were tried for their participa- 
tion in the riots, of whom fifty-eight were found guilty, and twenty- 
five executed. Four of these were women. 

Much has been written about the Gordon Riots, especially on who 
made up the mob. It was traditionally believed that it consisted of 
criminals and other useless individuals. It is now clear that although 
such types were involved toward the end of the riot, many persons 
of substantial working- and middle-class backgrounds were involved 
earlier. The trouble was that they had not yet learned how to organize 
themselves, how to conduct a demonstration to achieve results." 
From this time on, the government became more and more embattled 
in the eyes of the “mob”: an increasingly literate and increasingly 
disobedient mob. 

It has been noted by one English historian’ that ‘1797 marked the 
lowest ebb in Britain’s fortunes.” There were many instances in the 
army and navy when, as we have seen in Chapter 4, flogging and 
the death penalty were meted out with brutality even for trivial 
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offenses. Britain was on the verge of defeat in the war against France. 
This had grave effects at home. The price of food soared, and the 
poor were on the brink of starvation. Food riots broke out throughout 
England; food was scarce because of Napoleon's blockade. Some 
riots were well organized, especially during 1801-02. Even when the 
fortunes of the war with France eventually turned, the riots kept 
coming and going. Secret societies had long existed in England, and 
“oath-taking’’ was a capital offense. All of this came to a head with 
the discovery of a plot to overthrow the government, led by Colonel 
Despard, an Irishman deeply committed to the Irish cause.” In 1803 
before an aghast London crowd, Despard’s bloody head was held 
aloft by the executioner Calcraft, who called out the traditional cry: 
“Behold the head of a traitor.” Despard had been hanged, disem- 
bowelled alive, beheaded, and quartered, according to the anctent 
statute on treason. Although it seems that Despard did in fact engi- 
neer a plot and was in fact guilty, the public, now wary and suspi- 
cious of the government, was angry, believing that Despard may have 
been innocent. It should be noted that the crowd was not the delirious 
crowd we have heard so much about at the scaffold. It was aghast at 
the horrors of the execution procedure as much as it was angry at the 
execution itself. This was to continue for another two decades: 
decades of violence on the scaffold and throughout England. 

Among the crowd that witnessed Despard’s execution was Jere- 
miah Brandreth who, some fourteen years later, would suffer the 
same fate. The circumstances that led to the execution of Brandreth 
cannot be told in full here, because they are too complex, full of 
intrigue, myth, and tortuous machinations of government, capitalists, 
and the secret organization of the “mob.” But there are a few points 
that are important if we are to understand the backdrop against 
which penal reform was set—or, perhaps more accurately, set behind! 

There are two important aspects. First, many of the manufacturing 
districts must have appeared as what we would call today “police 
states.” In the areas of rioting, in 1812, there were upward of 12,000 
troops—more than Wellington had in the penninsula! Second, there 
is no doubt that a very elaborate spy system was established by the 
government, supposedly as a ‘preventive’ police method to stop 
riots before they began. Why were such extreme measures necessary? 

The presence of troops in such large numbers was the final recog- 
nition by the government, still dominated by the landed aristocracy, 
that the battle of the industrialists against the Luddites was also ther 
battle. At first, the Luddites, an organization of artisans and others, 
systematically broke up the new machines of the growing number of 
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factories. But the breaking of machines lasted only for a brief period 
of their activities, for they soon developed into a well-organized 
insurrectionary body that became a threat not only to the machines 
of the industrialists but to the social order itself. 

There is, as well, the great story of intrigue and treachery of Oliver 
the Spy, who helped ‘‘set up” a series of uprisings, of which one was 
to be led by Brandreth. Instead of the government stepping in to pre- 
vent the violence, it allowed it to go on and then stepped in to punish. 
Many of those who partook in the riots were captured, along with 
Brandreth. The widely read Leeds Mercury disclosed the treacherous 
role of Oliver (today it would be called “entrapment’’), so the juries 
refused to convict many of those tried. The public once again had its 
say: it was outraged by the use of secret police tactics. 

Brandreth was to be the government’s bloody deterrent. He had 
killed a man during the course of the Pentridge uprising and so was 
prosecuted on that basis, the government taking care to keep Oliver 
out of the trial and to carefully pick a compliant jury. Brandreth was 
found guilty and died at the hands of Calcraft on November 1, 1817. 
The Reverend Charles Cox provides us with a graphic description of 
the execution, and the now characteristic animosity and outrage of 
the crowd: 


On November 1st, the Prince Regent signed the warrant for the 
execution of these three misguided peasants, remitting that part of 
the sentence that related to quartering, but ordering the hanging, 
drawing and beheading. . . . Two axes were ordered of Bamford, a 
smith of Derby. ... On the morning of Friday, November 7th, the 
three prisoners received the Sacrament. . . . The hurdle or sledge 
was then brought within the gaol; . . . A horse.was attached to it, 
and each of the three condemned men was dragged round the gaol- 
yard, their hands being held to prevent their being jolted off. . . . 
They hung from the gallows for half-an-hour. On the platform, in 
front of the gallows, was placed the block and two sacks of sawdust, 
and on a bench two axes, two sharp knives, and a basket. . . . The 
body of Brandreth was first taken down from the gallows, and 
placed face downwards on the block. The executioner, a muscular 
Derbyshire coal miner , . . was masked, and his name kept a pro- 
found secret. Brandreth’s neck received only one stroke, but it was 
not clean done, and the assistant (also masked) finished it off with 
a knife. Then the executioner laid hold of the head by the hair, and 
holding it at arm’s length, to the left, to the right, and in front of 
the scaffold, called out three times—-‘‘Behold the head of the traitor, 
Jeremiah Brandreth.”” The other two were served in like manner... . 
The scaffold was surrounded by a great force of cavalry with drawn 
swords, and several companies of infantry were also present. The 
space in front of the gaol was densely packed with spectators. 
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“When the first stroke of the axe was heard, there was a burst of 
horror from the crowd,” says an eye witness, writing to the Ex- 
aminer, ‘and the instant the head was exhibited there was a terrify- 
ing shriek set up, and the multitude ran violently in all directions, 
as if under the influence of a sudden frenzy.’’1¢ 


The Reverend Mozley further described the reactions of the crowd: 


At that hideous spectacle the whole crowd, with a confused cry of 
horror, reeled rej staggered back several yards, surging against the 
opposite houses. My father came home sick and faint. For many 
days after the small shop windows contained coarse and vivid repre- 
sentations of the scene.1* 


At Jeast the offenders were not disembowelléd while still alive, thanks 
to the efforts of the reformer Sir Samuel Romilly, to which we may 
now turn. 


Steps to Reform 


Against this no less than tragic picture of the social and political 
conditions of England for most of the eighteenth century and the 
beginning of the nineteenth century, the move to penal reform must 
be seen. It is easy to see why the ideas for reform preceded their 
enactment by almost seventy years—yet one can also see why change 
was, in the long run, inevitable. 

Pitt died in 1806, and virtually no reforms had been achieved. 
Many proposals had been made, only to be headed off by Pitt requir- 
ing that they be approved first by the judiciary. Of course, since the 
reforms deeply affected the old ways of the judges themselves, the 
reformers would have none of it. And so a stalemate had resulted. 
But there were some moves toward reform—and at this stage we 
should retrace our steps to 1751 and Henry Fielding, and be careful 
to ask ourselves what we mean by “reform.” There is no doubt that 
Fielding wanted “reform,” but it was a reform of a different order 
from those whom we traditionally consider to be the great criminal 
law reformers, such as Bentham and Romilly. 

A committee was set up by the government, probably stimulated by 
Fielding’s treatise on the Late Increase in Robbers. \n his treatise 
Fielding had recommended, among other things, a tightening in the 
enforcement and administration of the law; increased control over 
the poorer classes in an effort to eradicate the social causes of crime; 
and the execution of the death penalty away from the public eye to 
increase the shame and terror of the punishment. The committee did 
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adopt his suggestions for tightening the administration of the crimi- 
nal law and for controlling the “dangerous classes,” but it said noth- 
ing on public executions and, in fact, recommended that “it would 
be reasonable to exchange the Punishment of Death, which is now 
inflicted for some sorts of offenses, into some other adequate punish- 
ments.""’* We should note that this was the first sign, ever so slight, 
of a move to moderation of punishment, and it occurred fourteen 
years before the publication of Beccaria’s treatise. The alternative 
punishment that the committee recommended was that of “confine- 
ment and hard labor in his Majesty’s dock yards.” 

None of these recommendations was implemented. The violence 
of robbers continued, made worse by the increasing number of riots 
for the reasons that we have seen. In 1770 another commission was 
formed at the instigation of Sir William Meredith, who was con- 
cerned that it was essential “to leave no one in doubt that equal jus- 
tice was administered to every delinquent.” Recommendations for the 
repeal of eight very different capital statutes were made, two of 
which were successful in the House of Commons, only to be de- 
feated in the House of Lords. None of the offenses mentioned was 
for larceny. 

In 1787 another motion for an inquiry into the criminal law was 
made, requesting a complete revision and adoption of a new classifi- 
cation of offenses according to their gravity. Pitt cut off the proposal, 
labeling it “dangerous,” and it was here that he announced that any 
motions for reform should be “fully weighed and settled” by the 
judges. 

Sir Samuel Romilly, every year from 1810 to 1818, introduced bills 
to repeal the capital penalty for stealing forty shillings in a dwelling 
house and five shillings in a shop, and every year it was defeated. 
Romilly, unlike Bentham upon whom he undoubtedly relied for 
much of the impetus for reform, saw the futility of trying to hasten 
reform. Instead of attacking the whole of the system at once and 
asking for a completely new criminal code (Bentham’s approach), 
he attacked the criminal law little by little, concentrating on small 
areas or groups of offenses at a time. In 1810, 1811, 1813, 1816, 
1818, and 1820, Romilly even managed to convince the House of 
Commons that laws which allowed five-sixths of the persons sen- 
tenced to death to escape execution were in need of review. Such was 
the law for stealing in a shop over the value of five shillings. But the 
House of Lords overturned the bills each time, and, it will be noted, 
seven bishops including the Archbishop of Canterbury voted against 
it, The material and spiritual stake that the church had in supporting 
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the aristocracy to retain the death penalty we have already discussed.’ 

Romilly’s most eloquent opponents were Lord Chief Justice Ellen- 
borough and Lord Chancellor Eldon, who steadfastly opposed all of 
Romilly’s bills, usually on the simple grounds that they were danger- 
ous innovations to a system of criminal law well tried and proved for 
a century and more. His attempt to have the ancient and horrible 
punishment for treason changed ever so slightly (to allow the of- 
fender to be dead before disembowelling and quartering) was stead- 
fastly resisted by Lord Chancellor Eldon. 

As we have seen, these were frightening times for the lords and 
the gentry. They pushed through more and more capital offenses. 
But there is a sense in which the behavior of the House of Lords, 
and also the Commons to some extent, should not be looked upon 
as “reactionary,” although they were quite definitely conservative. 
Sir Leon Radzinowicz notes that there were a number of bills intro- 
duced into the House which requested aggravated death penalties 
for other crimes besides murder and treason, and these were thrown 
out. One such bill sought to extend mandatory dissection to other exe- 
cuted criminals besides murderers, and this passed the House of Com- 
mons, but was thrown out by the Lords.” Even in the bill introduced 
in response to Luddite activities, which requested the death penalty 
for breaking into a house and destroying a stocking frame, was 
reduced to a penalty of transportation from seven to fourteen years. 
And there were several other bills in which opposition to increased 
severity was clearly displayed in Parliament. 

At least, in 1812 and 1814, Romilly did manage to get the capital 
sentence reduced for very obsolete crimes and to have disembowelling 
as part of the punishment for treason abolished. 

We should therefore not impute bloodthirsty intentions to the 
members of Parliament. Furthermore, one very real reason for resis- 
tance to reduction in the number of capital crimes was the absence (in 
their views) of any feasible alternative punishments. After 1776 
convicts could no longer be transported to the American colonies, 
and although Australia was available, the arrangements were labori- 
ous and complicated, necessitating the virtual “selling” of convicts 
or deck hands to the captains of trading vessels, who then sold them 
at the other end. What prisons and workhouses were available every- 
one agreed were abominable. And the idea of forced labor was te- 
jected as an insult to British ideas of liberty (even in contrast to 
death!) because it was too much like the galleys of France and Spain. 

It was Jeremy Bentham who offered Parliament a creative solution 
to the problem, and Parliament received it favorably. It was the 
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Panopticon, and although never adopted in England, it created a 
model for the building of many prisons throughout the world. The 
plan was for a polygonal building, with cells on every storey of the 
circumference, joined to a center building (the warden’s office) from 
which vantage point the warden could survey all prisoners without 
their seeing him. 

The architectural design was only a small part of the idea. Bentham 
proposed a contractual scheme of management, whereby the superin- 
tendent would be paid a fixed sum per inmate and have the right to 
use their labor as he wished and accrue any profits that may result. 
The prisoners should be well fed and cared for, and frequent inspec- 
tion would be required. In fact, the superintendent would also be 
liable to pay a certain sum for each prisoner lost by death or escape. 
Such was the utility principle (we would call it an incentive plan 
today) put into practice! It seems that even Pitt was impressed, and 
in 1794 an act was passed to adopt the scheme and to obtain sites for 
penitentiaries. Bentham offered to build and run the first one himself, 
and received a grant of £2,000 to retain some labor. Unfortunately, 
he had already spent £6,000, and began spending at the rate of 
£2,000 a year. No money was forthcoming from Parliament, and in 
fact George III never got around to signing the final papers. Bentham 
devoted a large part of his middle years to the Panopticon and was 
brought to economic ruin over it. His great supporter in Parliament, 
Sit Samuel Romilly, explained to him why the scheme never got off 
the ground: the public didn’t care tuppence for prisons or prisoners 
at any time, let alone during critical years of riots, French wars, and 
near starvation. “And Parliament, the Home Office or the Treasury 
took their cues accordingly.”*? By 1811 a committee finally rejected 
the whole proposal, condemning especially the use of inmates for 
profit by private individuals. Instead, the Millbank Penitentiary was 
established in 1816. In 1813 Bentham received £23,000 compensation 
for his losses—an irony of all ironies, as Bentham saw: ‘Oh, how 
grating, how odious to one is this wretched business of compensa- 
tion! Forced . . . to join myself to the blood-suckers and contribute 
to the impoverishment of the public... .”?" 

Some have suggested that as a result of the Panopticon tragedy, 
Bentham developed more and more radical ideas, but others have 
argued that the radicalism was there from the start.?* Whatever the 
reason, it is certain that he became more radical as he got older—and 
certainly more favorable to republicanism (having been a severe critic 
in hts early years, of the American Bill of Rights). Yet here he was 
not an astute political observer: he indulged in bitter vitriol against 
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George III who had failed to sign the paper, but it was Parliament 
that always held the reign and Parliament that denied him. 

On November 2, 1818, Romilly committed suicide, four days after 
his wife had died following a long illness and three months after yet 
another of his bills had been thrown out by the House of Lords. 
Bentham had lost a great friend and supporter in the House, but he 
continued through his friend Brougham to inundate Parliament with 
his ideas. He grew increasingly impatient, even with Brougham, and 
began to write scathing criticisms of many of the activities of Parlia- 
ment. A favorite object of his scorn was Lord Eldon. 

Yet the seeds of change were sewn. The Battle of Waterloo was 
fought on June 18, 1815, and Britain emerged from that decade the 
richest and most powerful nation in the world. At the same time, as 
we have seen, she was on the brink of social chaos—or was she? I 
think not. Parliament was in command of a large number of troops. 
It was firmly in command as repressive as the command was, and 
although we have seen that there was an extensive organization of 
rebellion going on, there was no binding ideology that would have 
forced a total revolution. Parliament therefore had sat tight all these 
years. 

Romilly had many successors, the most notable of whom was prob- 
ably Sir James Mackintosh. In 1819 Mackintosh was successful in 
having a new committee established to review the criminal law. The 
recommendations were sweeping, but due to various parliamentary 
maneuverings, it was not Mackintosh but Sir Robert Peel, new home 
secretary, who moved for the reforms and, in fact, for the next decade 
introduced an enormous number of revisions to the criminal law and 
its punishments. In 1823 Peel pushed through with remarkable speed 
the abolition of the death penalty for stealing forty shillings in shops 
and from ships in navigable rivers. So also was the Waltham Black 
Act at last repealed. Eventually, Peel was responsible for the repeal 
of 278 acts asking for the death penalty, consolidating them into 
eight acts. 

Reform had begun. Acts were drawn up to improve every aspect 
of the criminal justice system, of which Peel is most famous for the 
establishment of a modern police force. As far as punishment is con- 
cerned, although the number of crimes punishable by death was 
drastically reduced, other secondary punishments remained in favor. 
Little attention was given to establishing a prison system or looking 
at what went on in prisons, and the reformative value of the tread- 
mill and solitary confinement were given much emphasis. The use 
of whipping was considerably extended.” 
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Why did the reforms, so long in coming, happen almost all at 
once? Peel sensed the climate of public opinion and behaved accord- 
ingly. But the crucial fact was that now public opinion counted, 
thanks to the activities of the likes of Wilkes, Brandreth, and many 
others, Although the activities of radicals and “revolutionaries” had 
hastened the government's stand in opposition, they had also sensi- 
tized the people to the tyrannies of the government. The people, then, 
were also ready for it. Indeed, the momentum of reform went beyond 
Pee] and beyond crime. 

The Parliamentary Reform Act of 1832 has been described as 
the “most momentous event since the revolution of 1688." It ex- 
tended the franchise from 500,000 to 800,000 and wiped out one 
quarter of the existing English and Welsh seats—something that one 
could not imagine any modern legislature doing to itself! It increased 
the voting capacity of the middle class, and, as we have seen, the 
reform movement was mainly led by the middle class. Thus, when 
Peel wanted to retain the death penalty for forgery, Parliament forced 
its abolition, and by 1861 capital punishment was reserved only for 
a handful of offenses involving murder and treason. On March 10, 
1840, William Ewart rose in the House and moved, for the first time, 
for the complete abolition of capital punishment. 

That century of repression, the Victorian era, was about to have its 
way with punishment. Freud was !ater to observe that civilization 
pays a price for progress. The reformers were to pay their price for 
forcing the issue of total abolition, because, quite understandably, 
punishment went underground. 

Although Ewart’s resolution was defeated, it received such an 
unexpectedly large number of votes in its favor (ninety), that the 
press began to predict total abolition. It was wrong. A tortuous and 
often acrimonious debate followed for the next twenty years, both 
in Parliament and in the public forum through many newspapers and 
journals. The campaign was kept before the public by many reform 
societies and such public figures as Charles Dickens.°° 

In 1849 Ewart again tried for abolition and again the motion was 
defeated, but during the debate, Sir George Grey, home secretary in 
Lord John Russell’s cabinet, made the seemingly remarkable conces- 
sion that “a public execution is not absolutely necessary.” Subse- 
quently, the question of abolition was to be inextricably tied to the 
question of public versus private executions. The reformers’ ranks 
were split. If they opposed abolition of public executions, they would 
be accused of callousness; but if they supported private executions, 
they knew that abolition was simply not a possibility, since it was the 
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conservatives who supported private executions. In addition, the 
Times and other newspapers were ardently against private executions 
because of the insidious idea of the state doing its nasty work in 
secret and the doubts they were sure the public would have whether 
the penalty would be administered impartially. How could the people 
be convinced that an offender of the upper class really had been exe- 
cuted? Finally, even Charles Dickens went over to private executions 
amidst great bitterness among the abolitionist ranks. Apparently, he 
must have thought that private executions were at least an improve- 
ment over public executions. Eventually public executions were abol- 
ished in 1868. It would be another 100 years and many Royal Com- 
missions before near-total abolition. 


The Vanguard in America 


Reform of the death penalty did not take quite the same tortuous 
path in the United States until much later. In 1787, Benjamin Rush 
presented a lecture in Ben Franklin's house recommending the con- 
struction of a “House of Reform,” and this was followed by other 
lectures a year later, urging abolition of the death penalty. His argu- 
ments were based almost entirely on Beccarta’s On Crimes and Pun- 
ishbments, published, it will be remembered, in 1764. In 1794 the 
death penalty was repealed in Pennsylvania for all crimes except 
“first-degree murder."” We should note, however, that although be- 
fore the Revolution the criminal law of the colonies was theoretically 
the same for the colonies as for England, the extent of capital punish- 
ment, as I have shown in Chapter 6, was considerably less in the 
colonies. In addition, we have seen that public executions did not 
take on the same hysterical terror in colonial America as in England. 

However, the deeply ambivalent attitude toward capital punishment 
that we have seen maintatned throughout the history of punishment in 
the Western world also applied very clearly in the United States. States 
such as Iowa, Colorado, Maine, Wisconsin, and many others abol- 
ished the death penalty very early, certainly far in advance of En gland 
and much of Europe. A number also restored it, and even reabolished 
it (Iowa, Oregon, and Maine). The deep ambivalence—the deep 
need for it—is demonstrated by what happened in Colorado, where 
abolition was instituted in 1830. A few years later, the public lynched 
offenders, apparently because prison was “not punishment enough.” 
Ambivalence remains even today, when capital punishment’s virtual 
abolition (in practice), having been with us for ten years or so, was 
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broken in 1977 with the execution by firing squad of Gary Gilmore. 
We have even been treated by the media to the incredible sight of 
convicted murderers pleading on television for the death penalty. 

The need for and the guilt over its use are also clearly demonstrated 
by the American search—through technology—for a more humane 
method of execution. Although there are many stories told about why 
the electric chair (the machinations of Westinghouse) and lethal gas 
were introduced, it is probably fair to say that these and other meth- 
ods were investigated in a rather distorted attempt to make killing 
humanitarian. There is no doubt that it could be done more 
“humanely” by using lethal injections, but this would also no doubt 
be seen as an insidious 1984 type of solution. Besides, the British 
Royal Commission approached the British Medical Association to see 
if it would consider this—and the association would have nothing to 
do with it, nor would the American medical profession. 

If we are to get on with the story, we must leave the death penalty 
here, because after the middle of the nineteenth century it was no 
longer the spectacular hub of criminal punishment. It therefore war- 
rants less of our attention. The most important feature of punishment 
for the last 100 years or so has been the punishment that replaced the 
death penalty, which was, of course, imprisonment. 

Mountains of books have been written on the subject of prisons, so 
I do not intend to look at it in any detail, but only make a few im- 
portant observations of relevance to the theme of this book. Our 
survey of the history and slow delineation of principles of punish- 
ment—both theoretical and applied—has concentrated almost entirely 
on Europe and England. I have done this because these are where the 
main events affecting the rest of the Western world occurred. Al- 
though certain forms of prison (galleys and the like) have been in 
existence in Europe for centuries, whether by design or accident, they 
became the necessary alternative to the death penalty in England and 
Europe. Yet it was in the United States that a “rational” or concerted 
effort was made to develop a system of prisons. Experts from all over 
Europe were sent to the United States to observe and report upon the 
famous American systems. 

Two competing systems were established in the 1820s. New York 
devised the congregate system at Auburn and later at Sing Sing, in 
which the prisoner worked with other inmates during the day, but 
could not converse and was kept in individual confinement at night. 
The Pennsylvania system, first applied at Pittsburgh in 1826, and 
then at Philadelphia in 1829, advocated complete isolation of the 
prisoner for the entire period of his confinement. 
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Regardless of the pros and cons of this debate, the important ob- 
servation to be made is that these systems of prison developed out of 
the needs of the community and took on the forms they did as a direct 
reflection in society of its beliefs about the causes of crime: 


Convinced that deviancy was primarily the result of the corruptions 
pervading the community, and that organizations like the family 
and the church were not counterbalancing them, they believed that 
a setting which removed the offender from all temptations and sub- 
stituted a steady and regular regimen would reform him.?" 


But this explanation only goes part of the way. We must remember 
that the nineteenth century was also a Victorian era and the repres- 
sion of sex with highly moralistic overtones was the dominant theme 
in all middle-class circles—whether English or American. Like sex, 
punishment was also repressed—repressed into the secrecy of institu- 
tions and the unconscious of society. Prisons performed a major func- 
tion by removing the filthy aspects of society from public view; public 
executions became private, prisons became places of maximum isola- 
tion and security. In addition, the systematic, rigid, and compulsive 
nature of both the systems, along with the widespread use of the 
whip to maintain obedience (and one suspects purity), connote un- 
mistakably their repressed sexuality. In the past 100 years, this isola- 
tion has been increased many times by the massive bureaucracies that 
grew up to administer these prisons, thus burying them further be- 
neath paperwork and personnel. 

Punishment had gone underground. But it was reappearing in a 
variety of forms. Corporal punishment in prisons during the nine- 
teenth and first half of the twentieth century was widespread—prob- 
ably including the punishment of death. We are left with occasional 
eruptions of violence to attract our attention to the penal punishment 
that goes on in our society, but these quickly subside; and we are left 
with accusations by reformers that insidious torture or punishment of 
prisoners goes on behind the prison walls, about which the public 
knows nothing. But as Romilly noted to Bentham a century and a 
half ago, the public doesn’t give tuppence for criminals. And why 
should it? 

The next step in reform has begun: the move to abolish prisons 
altogether. This movement, too, ebbs and flows like the spring tide. 
One wonders if this is not asking for just a little too much too early, 
since it took 2,500 years or more to relegate the death penalty to the 
low level that it now has, and prison was the price that was paid for 
that reform. What will be the price for the abolition of prison? 
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The Principles of Punishment 


Philosophers and legal theorists have developed three basic moral 
theories to justify the use and distribution of criminal punishment. 
These are the theories of retribution, utilitarianism, and social de- 
fense. In keeping with my broad delineation of punishment, I will 
go a little beyond the usual philosophical arguments developed to 
support each camp. I will endeavor to analyze each of the justifica- 
tions according to its historical origin and definition of punishment; 
its moral imperatives; the role of the state in punishment; the role 
of the individual; whether it emphasizes reactive or proactive punish- 
ment; the status of the offender in the punishment scheme; and the 
discretion in punishment that it permits. It should be clear that the 
three schools overlap considerably, although much of the writing on 
them has been directed one against the other, resulting often in a 
statement of what, for example, retribution is wot, rather than 
what it 7s. 

Of the three theories, retribution and utilitarianism are the old- 
est—indeed as old as antiquity. Social defense is comparatively recent, 
growing out of the very confusing nineteenth century, so full of the 
volatile ideas of reform, and propelled by the boom of scientific 
endeavor known as “positivism.” 
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The Principles of Retribution 


DEFINITION AND ORIGIN: Retributive punishment is punishment 
which adheres to the basic assumption that a wrongful act must be 
“repaid’’ by a punishment that is as severe as the wrongful act. Its 
most primitive form is that of vengeance, which probably has two 
early origins. One is the ancient feud, in which a ‘life for a life’’ was 
deemed the only solution to a wrong perpetrated upon another. How- 
ever, we saw in Chapter 6 how this form of retribution gradually 
gave way to other kinds of punishments. The other early origin is 
religious. In its primitive form, retribution was a reflection, where 
the punishment was fashioned to resemble closely the criminal of.- 
fense. We considered a number of examples of very ancient reflected 
punishments in Chapter 3. The “civilized” religious form of retribu- 
tion is /ex talionis, the “‘eye-for-an-eye,” which is deeply embedded in 
Judeo-Christian religion. 

There are many other variations of retributive punishment that we 
shall consider shortly. But before we do, it is well to consider an 
important historical fact about retribution. We have seen that it is an 
extremely ancient principle of punishment. We have also seen that 
it began to be transformed and taken over by various other ap- 
proaches to punishment very early in civilization, certainly by the 
close of feudal times. The punishments of the Inquisition were 
largely done with other purposes in mind (i.e., the eradication of 
heresy) than that wrongful acts should be repaid by punishment. 
Further, the arguments of the eighteenth and nineteenth centuries 
over punishment, we have seen, were not motivated by desire for 
retribution, but by the expected utilitarian effects of punishment. The 
utilitarian principles of punishment have just as ancient roots as retri- 
bution, but unlike retribution, utilitarian punishment never receded 
into the background. Rather, it became more and more the central 
feature of punishment. It was not until the twentieth century that 
English philosophers began to attempt a systematic explication of a 
retributive philosophy. Even during the debates over the death pen- 
alty in the early nineteenth century, we saw that the reforms asked 
for were always argued on utilitarian grounds. One might argue that, 
had a retributive philosophy been advanced, that is, the punishment 
be proportionate (both in kind and amount) to the crime, the use 
of capital statutes could have been considerably reduced, since they 
would simply not have been applicable to the wide range of offenses 
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then punished by death. The fact that the utilitarians were the most 
vociferous in their arguments for reforms left us with the popular 
idea that utilitarianism was humanitarian and in comparison retribu- 
tion was a kind of primitive, vengeful punishment in which only 
tyrants indulged. 


PUNISHMENT: THE CATEGORICAL IMPERATIVE: The trap question 
that retributivists are often asked is: “But why must a wrongful act 
be punished ?’’ How does one respond to this question without pro- 
viding a utilitarian solution? For example, it is tempting to reply, 
“to reinforce the lega! or moral order,” but we can see that this is a 
utilitarian answer. The most common response (and it appears to be 
the only nonutilitarian answer possible) is “because the act was 
wrong.” One can see that this is merely a restatement of the assertion; 
it does not explain why a wrongful act must be punished. Retributiv- 
ists are always embarrassed when confronted with this question, and 
usually as a last resort they refer to Kant, claiming that the state- 
ment “A wrongful act must be punished” is a categorical imperative. 
As Kant says: “The penal law is a categorical imperative, and woe to 
him who creeps through the serpent-windings of utilitarianism. . . .”" 
Then the argument usually turns to a discussion of the faults of 
utilitarianism, leaving one with a view that retribution is something 
negative: it is what utilitarianism is not. Again, in Kant's words: 
“for one man ought never to be dealt with merely as a means sub- 
servient to the purpose of another... punishment . . . must in all 
cases be imposed only because the individual on whom it is inflicted 
has committed a crime... .”? 

Is it any more than a blunt assertion? Is it possible for a statement 
to be inherently right? Today the answer would be that, of course, 
no assertion unless tautologous could be inherently right. Fortunately, 
from our historical survey of punishment, we are able to shed some 
light on this problem and offer the retributivists a way out. 

First, the statement “A wrongful act must be punished’’ is not just 
an assertion, it is a statement of fact. There has never been a time in 
history when wrongful acts (that were perceived as wrongful acts) 
were rewarded. In fact, such a possibility is plainly ridiculous. I have 
also argued earlier that punishment is not a moral value that has to 
be justified, but is a part of the natural order. Therefore, the insistent 
question asked by the utilitarians, “But why must a wrongful act be 
punished,” may be dismissed as mischievous and symptomatic of the 
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utilitarian’s preoccupation with justifying punishment and his blunt 
assumption that punishment is evil because it is painful. 

Second, I would go so far as to say that “A wrongful act must be 
punished” is not only a statement of fact, but verges on being a social 
law, which is the norm of reciprocity.? Sociologists and anthropolo- 
gists have written a great deal about reciprocity, which they have 
seen as a central feature of economic and social life. Indeed, without 
the notion of reciprocal arrangements between individuals and groups 
of organizations, much of economic and social life would simply not 
be possible.* Yet few of these sociologists have applied the notion 
to the area of morals and law. Surely it is logical that such an all- 
pervasive social law as reciprocity should also be applied to the area 
of sanctions. It is perfectly understandable, therefore, that in the 
primitive feud, a wrongful act (e.g., homicide) was reciprocated in 
kind. The simplicity of these “reciprocal punishments” was, of course, 
destroyed when the state, or third party, intervened as the arbiter, 
when the civil or tort aspects of criminal punishments were more and 
more taken over by the state. Historically, the state turned out to have 
very definite utilitarian purposes in mind as far as punishment was 
concerned, so the pure reciprocity of criminal punishment has never 
really been given a chance. The result is that some have argued the 
state, in the name of retribution, dishes out a reciprocal punishment, 
but asks “‘a little more.” Be that as it may, we may conclude that, 
as a principle, retribution has a great deal of social and historical 
support. That a wrongful act should be reciprocated by a punish- 
ment in kind is not a moral imperative (although it sounds like one), 
but rather the explication of a social law: that just as fair exchanges 
are conducted (and bargained for) in the social and economic 
sphere so are they in the field of morals and law.* Thus, for the 
retributivist, punishment restores an equilibrium that was upset by 
the crime. 

Third, there is a sense in which “A wrongful act must be punished”’ 
may be tautologous, and therefore inherently true. For after all, how 
can one know what is a wrongful act unless there are sanctions that 
clearly delineate it as such? All moral or religious doctrines espouse 
a tight way to live, and prescribe various sanctions against deviations 
from this “right.” One may argue, therefore, that punishment is 
part of the definition of a wrongful act and certainly of a criminal 
act. The idea that a legislature could enact a crime with no corre- 
sponding punishment also seems nonsensical.® 
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ROLE OF THE STATE: Once again, in my view, the principle of 
retribution is incorrectly believed to be something awful that the state 
demands of the individuals in society. ] have suggested that, on the 
contrary, the role of the state in punishment has, by and large, re- 
quired utilitarian rather than retributive justifications of punishment. 
The reason for this confusion is that the two best known proponents 
of the retributive view—Kant and Hegel—viewed the state with a 
good deal more reverence than did the utilitarians of the eighteenth 
century, and so tended to mix in arguments for the right of the state 
to punish with the arguments for retribution. For example, Hegel 
insists that the state is a higher entity and therefore may justly lay 
claim to the life and property of members of the public; indeed, it 
demands a sacrifice.’ Hegel has substituted the state completely for 
the injured party, so the reciprocation of retributive punishment is no 
longer between two opposing parties, as it was with the feud or with 
much of Roman criminal law, but is a matter entirely between the 
offender and the state. 

Kant puts forward a more ‘‘sociocultural’”” argument. He suggests 
that a criminal must be punished so that “bloodguiltiness may not 
remain upon the people.’* Again, this is a throwback to the old 
sacred origins of punishment that we discussed in Chapters 3 and 6. 
It demonstrates the deep, reciprocal arrangement between the people 
(society), the criminal, and punishment. But Kant goes still further 
and argues that the right to punish is invested in the sovereign; the 
head of state may punish his subjects, but also the head cannot be 
punished, since he is the supreme judge. 

In my view, neither of these arguments is intrinsic or necessary to 
the retributive view; in fact, if anything, they tend to violate it. The 
retributive principle simply requires that punishment be done, and 
that it be proportioned both in quality and kind to the offense. Since 
retribution has its origins in early history where there was no state as 
we have known it in the last 2,000 years, the state’s role in retributive 
punishment is certainly problematic. The state shold demand pun- 
ishment of offenders, on behalf of the individual members of the 
society, but not, as Hegel insists, on behalf of the state itself. The 
state has an obligation to the members of society to punish criminals.” 
The criminals are punished not on behalf of the state, but on behalf 
of the people. The criminals, therefore, are not “sacrificed” as Hegel 
says. Rather, they are punished as is their due, and it should be the 
role of the state as an agent of the people to see that this punishment 
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is exacted. The criminal pays his debt to society; and the state, by 
punishing, also pays its debt to society. 

This is the model of retributive punishment that owght to hold. It 
1s virtually never upheld, however, because the state and its various 
sovereigns have not utilized punishment in this way since the criminal 
law developed into a law of the state and later the law of legislatures. 
We have seen in our historical survey that punishment was mostly 
used by kings, popes, and parliaments as a means to an end, for an 
ulterior motive, generally of repression. Ironically, the retributive 
principles of punishment were usually invoked as justifications for 
using criminal punishment for other purposes.?” 


ROLE OF THE INDIVIDUAL: A very important principle of retribu- 
tion is recognition of the rationality of the individual by punishing 
him. Although this appears at first blush to be a contradictory state- 
ment, it is not. Not only do all individuals have a right to see that a 
criminal is punished, but they also have a right, if they break a law, 
to be punished themselves. This is seen as a “right” in the sense that 
punishment sets them apart from the state. Since punishment exists 
as a part of the natural order of society, an individual when he breaks 
a law is assumed to have chosen to be punished. Put in its most basic 
form, it is as Kant says: “if you kill another, you kill yourself,” or 
“if you steal from another, you steal from yourself.” The important 
point to be considered here is that he is punished only for his wrong- 
ful act, and no other factor is seen as relevant. The individual is not 
punished as a means to some further end (such as reforming him or 
setting an example to others), but rather within a very narrow frame- 
work for the wrongful act itself. The idea, then, is that the punish- 
ment leaves the individual intact; it avoids treating the individual as 
a means to an end (1.e., he cannot be “sacrificed” for some supposedly 
greater good) ; and it also allows for the separation of the individual 
from the state. Perhaps this last point needs a little more explanation. 

Imagine a society in which there were no criminal laws and there- 
fore no criminal punishments. Instead, there were a few general 
guiding principles which all people were effectively taught to abide 
by since childhood. What kind of a society would it be? It would be 
a dull society, a totally conforming society, for without laws and their 
concomitant punishments, there would be no way of separating one- 
self from the society. A totally socialized individual would not be an 
individual, but rather an abstraction of society. Thus laws, especially 
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criminal laws, create the possibility for nonconformity, Punishment 
when used on children is used with the intention of inculcating obedi- 
ence. That is, it is punishment befitting children. But with adults, 
criminal punishment should not be used to inculcate obedience, but 
rather to accentuate the individual's right to deviate. By punishing 
him, this right is upheld. By refusing to change him, his right to 
deviate is further upheld. Thus, all criminal punishments create the 
possibility both for deviation and conformity. In contrast to popular 
views of the retributive principle of punishment, retribution is there- 
fore the highly radical principle and the utilitarian principle is not 
only deeply conservative, but deeply reactionary as well, since it con- 
centrates only on one aim—conformity. 

A final view of the role of the individual entertained by the retri- 
butivist is that the individual, and only the individual, is solely re- 
sponsible for the act. By this is meant usually that the person is able 
to understand the relevant moral and legal obligations; that the per- 
son was the author of the act, that is, he cawsed the criminal act at 
issue; and, thus, that he is considered accountable for the act.'? At 
issue, then, is the notion of free will or volition. The retributivist 
insists that criminals are “normal adults,’ who are rational and 
choose to act the way they do. It is the individual who is held account- 
able for the crimina! act. We shall have more to say about this when 
we come to consider the social defense doctrine. It also follows from 
this view that an assessment of the severity of the crime depends upon 
not only the external or objective consequences of the act (e.g., an 
assault victim dies), but also the ‘mental state” (wens rea) of the 
offender. An assessment is made of the motivation of the offender, 
his “evil intent” and so on. Such factors play an important part in the 
assessment of the severity of a crime. For the utilitarians, these play 
a secondary part, and for some extreme adherents of social defense, 
the state of mind may have no place at all in assessing the severity 
of the offense. For a retributivist, then, an assessment of the 
“amount of harm done” by a crime can never be enough on its own; 
it must always accompany an assessment of the moral turpitude 
involved. 

Although there is some argument about it, this aspect of retribu- 
tion is somewhat more recent than the simple “eye-for-an-eye” model. 
We saw in Chapter 3 a number of examples where, especially in the 
feud situation, reciprocal punishment was exacted, even in the case 
of accidental death. However, the guilty mind was very much a part 
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of Roman law and, of course, was (and is} central to Judeo-Christian 
religion. This is one aspect of retribution that has remained central 
in the criminal law and was never overtaken by utilitarian doctrine. 
In fact, one suspects that it was this concept that was the major stum- 
bling block for Bentham’s utilitarian model. It required him to invent 
a complete system of morals and human action to take into account 
the mental aspect of human behavior, 


PUNISHMENT AS REACTIVE: A major principle asserted time and 
again by retributivists is no punishment without guilt. Punishment, 
they say, is never justified unless an offender is found guilty of a 
particular offense. It is “backward-looking,” applicable only to past 
offense.” In this regard, the retributivist asserts that punishment is 
unjust (a) if it is applied to a person with the expectation that he 
might commit some future offense or (b) if a new law is applied to 
a person retrospectively. Once again, it can be seen that these are 
principles that assert the rights of the individual, the insistence on 
punishing only an actual offense and only the person who has com- 
mitted that offense. The retributivist gets into a certain amount of 
difficulty here, because occasionally retributivists advocate that a sec- 
ond offense (of the same crime) should be seen as more severe than 
a first offense. Strictly speaking, however, a retributivist should not 
hold this position. Each offense should be treated separately and pun- 
ished accordingly, and all priors ignored.’* This, of course, rarely 
occurs in the criminal law administration.™4 

The retributive model is, perhaps, a little too general to allow its 
clear application to the law enforcement model that should follow 
from it. We may say that the establishment of the guilt of the of- 
fender is of prime importance, as is also the necessity that a crime 
must not go unpunished. Therefore, although the retributive philoso- 
phy is reactive in the sense that it is not invoked until a crime has 
occurred, once that crime has occurred it would appear to be of cen- 
tral concern to the retributivist to see that it was atoned for. However, 
unlike the utilitarian, for the retributivist it is essential that the 
person punished be the actual one who committed the crime. Thus, 
the English criminal law’s traditional presumption of innocence 
applies. However, we should be careful to distinguish this presump- 
tion of innocence in the trial stage from the situation of discovering 
and arresting the criminal. It is surely perfectly obvious that if a 
policeman worked on the assumption of innocence he would never 
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arrest anyone. The retributivist principle, therefore, does not appear 
to tell us how the law should be enforced, except to make the general 
requirement that a crime must never go unpunished. The model that 
the police adopt to effect this end may depend on other factors not 
related to retribution. 

Does this mean that the retributive view expects “total enforce- 
ment” (an impossibility) ? Probably not. The difficulty is that we 
have no modern retributive system from which to make observations. 
The idea of the early historical model of retribution was that a crime 
be avenged privately (the feud), and this was subsequently mediated 
by a formal criminal law. Perhaps this suggests that as far as law 
enforcement is concerned, only those crimes that create a public 
spectacle, or for which the people clamor for punishment, should be 
enforced and enforced at any cost. In this situation, law enforcement 
should seek out such crimes so that their perpetrators may be pun- 
ished effectively. This extrapolation is, however, a little strained, and 
it must be said that the retributive model remains basically reactive 
and inert. It is the social defense and utilitarian theorists who have 
more to say about law enforcement. 

A note on the use of torture may also be applicable here. I have 
argued that the retributivist does not arbitrarily assume that pain is 
evil, therefore he is more likely to consider the use of corporal pun- 
ishment. Does it follow that he could also favor the use of torture? 
It is possible that in a few circumstances he might. He would favor 
torture as a punishment if it resembled the crime that was committed. 
If it was a particularly horrendous crime in which the criminal tor- 
tured his victim, one cannot see why the retributivist would object 
to a similar punishment being applied to the criminal. We should be 
clear, however, that this use of torture is done simply for the purpose 
of inflicting a punishment and not to achieve other ends, such as a 
confession or the names of accomplices. The retributivist, consistent 
with his principle of never allowing an individual to be punished as 
a means to an end, would adamantly oppose the use of torture for 
such ends. The utilitarians, before they categorically rejected pain as 
evil (i.e., before the eighteenth century), found no difficulty in justi- 
fying its use—as we have seen in the Inquisition where it was used 
to obtain confessions and names of further suspects. 


Te 


STATUS OF THE OFFENDER: It is clear that, throughout history, the 
effects of punishment have been felt more by those of lesser social 
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status. Sometimes persons were punished simply for being what they 
were (e.g., Jews). At other times, though subject to the same laws 
as ‘free men,” the actual punishments were much more severe. In- 
deed, guilt was often presumed as a part of the status so that persons 
could be punished at will. A clear example of this arrangement was 
with the pater familias of Roman times, where the father could vir- 
tually punish members of his household at his whim and evidence 
from slaves was inadmissible unless obtained under torture—that is, 
they were presumed in advance to be guilty. A more recent example 
was the eighteenth-century law prescribing death for women found 
guilty of killing their newborn offspring and, a little earlier, of bear- 
ing stillborn babies. The women were presumed guilty, and the onus 
was on them to prove innocence—the only such law to make such a 
presumption in the history of English criminal law. 

The retributive principle insists that all offenses be treated with 
punishments that resemble the offenses both in quality and quantity. 
The extent of guiltiness and severity of crimes has varied throughout 
different periods of history and also has been closely related to par- 
ticular classes of people. Therefore, although in abstract theory one 
would have presumed that the same offenses would be punished by 
the same punishments, thus insuring equitable treatment for all, it 
has never happened in this way. Since particular classes of persons 
have from time to time been presumed to be inherently more guilty 
than others and since, according to the retributive principle, the de- 
gree of guilt is taken into account in deciding the severity of the 
offense, retributive punishments may occur that are, by today’s stan- 
dards, inequitably distributed among different classes of people. 

In general, however, the retributive principle does not permit pun- 
ishment of a person for what he is; punishment is justifiable only for 
what he has done. This position of the retributivist has occasionally 
been attacked as leading to inequity and injustice, since it is well 
known that the criminal laws, because of their economic, political, 
and soctal history, are designed to discriminate against particular 
kinds of crimes (e.g., street crimes, crimes of violence) which are 
those most often committed by disadvantaged groups. Punishing only 
the offense, and refusing to allow for other factors, insures that the 
disadvantaged groups will be punished more than the well-off groups 
who are freer to choose not to commit these crimes. In addition, the 
rigid punishment of a particular offense often entails the suffering of 
other persons (e.g., the criminal’s family), indirectly, if the offender 


The Principles of Punishment 199 


is sent to prison. Thus, it is argued, retributive punishment is both 
unfair and unjust. 

The answer to this criticism is that it is not a criticism against 
retribution but against society’s established system of distributive 
justice. The criminal law and its punishments cannot be held to be 
the cause of the inequitable distribution of wealth and power. On 
the contrary, one may agree with Marxist theorists that it is the 
product of society’s system of distributive justice. Therefore, to at- 
tach the criticism of “unjust” to retributive punishment that attempts 
to distribute punishment equitably (i.e., the same punishment for the 
same offense) seems to me to be unfounded. The inequities that may 
occur, occur not because of the retributive principle, but because of 
the inequitable distribution of justice in the first place.” 

As far as secondary suffering is concerned, the retributivist may 
reply that, indeed, this may occur and he is most concerned that this 
should not happen. This is why the retributivist, unlike either the 
utilitarian or the social defense theorists, would favor corporal pun- 
ishment that can be quantified easily and administered quickly, so the 
criminal’s family does not suffer economically for months or years 
while their breadwinner is in prison. The utilitarians, of course, 
would never consider this type of punishment, because they categori- 
cally reject pain as evil. The arguments against corporal punishment 
usually refer to punishing of soldiers and criminals in the period of 
the eighteenth century that we reviewed earlier. The punishments 
were no doubt horrendous, especially the whipping of sailors. But 
once again we should be mindful that such punishment was con- 
ducted with ulterior aims by the commanders: to instill obedience 
in the traditional military fashion by setting the example of terror. 
The use of punishment for such ends is anathema to the retributivist, 
as I have already argued. Responsibility for the excessive use of cor- 
poral punishment may be laid at the feet of the utilitarians, not the 
retributivists. We shall have more to say about this shortly. I should 
also add that the problem of secondary suffering is a difficult one for 
all models of punishment, including the utilitarians and the social 
defense theorists. The retributivist also offers another way out of the 
problem: that of judicial discretion. 


DIscRETION: The above problem may be offset to some degree by 
another precept of retribution, that of charity or, in the judicial situa- 
tion, mercy. We should be careful not to mix this notion up with the 
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idea that retributive punishments may in some way equalize the in- 
equitable distribution of justice in society. This is not the intention 
at all, and mercy must be seen as a secondary factor. However, be- 
cause the retributive philosophy of punishment sees the individual 
(and only the individual) as responsible for his act, the retributivist 
can also display mercy or forgiveness toward the offender. In con- 
trast, if the offender were seen as not responsible for his act (as may 
be the case especially with the social defense theorists), then one can 
hardly forgive him—rather, one excuses him. As far as the retributiv- 
ist is concerned, there can be no excuse for crime.?® 

The retributive judge may make exceptions in the punishment he 
gives to the offender under circumstances where either charity or 
mercy are seen to be served. It is a gift given to the offender—it is not 
his right. Thus, mitigating or special circumstances may be taken 
into account by the judge when either pronouncing sentence or, as 
in the eighteenth and nineteenth centuries, recommending pardons or 
commutation of the death penalty. 

We should note that some modern retributivists argue that there 
should be no discretion, since judges differ widely in what cases they 
view as warranting charity, so abuse and inequitable sentencing may 
follow. There is a move today to advocate mandatory and fixed sen- 
tences and take away the large portion of discretion allowed judges.” 
One must view this move not as a strictly retributivist principle, since 
by these new schemes the fixed and mandatory sentences are invari- 
ably increased for second and subsequent offenses. This does, of 
course, discriminate against those with prior sentences, thus breaking 
the retributive principle of same punishment for same crime. The 
only way in which the strict retributivist may deal with the question 
of individuals with prior offenses is to treat them as cases that do not 
warrant charity or forgiveness, which seems eminently reasonable. 
One might argue that by introducing mandatory or graded fixed sen- 
tences one is building the idea of “no forgiveness” into the system of 
punishment. But this has generally not been the principle espoused 
by its advocates. Rather, the principle used is generally a utilitarian 
or social defense one of incapacitating or deterring the “hard-core 
offender.” Furthermore, we may note that in practice, if judges were 
behaving retributively, they would use their discretion in recommend- 
ing charity only very sparingly (since if all or many are forgiven, 
the punishment becomes in effect a joke), and mandatory sentencing 
or some such system would become unnecessary.’® 
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The Utilitarian Principles of Punishment 


DEFINITION AND ORIGIN: It is popularly believed that the utili- 
tarian theory of punishment began with Hobbes’s dictum: 
In revenges or punishments men ought not to look at the greatness 
of evil past, but the greatness of the good to follow, whereby we 
are forbidden to inflict punishment with any other design than for 
the correction of the offender and the admonition of others.!® 


But if we take the most basic principle of the utilitarian theory of 
punishment, that we punish as a means to an end, then it is clear that 
this principle has probably held sway in Western civilization since 
its very beginning. In our picture of the primal horde, we saw that 
the horde was held in subjection at first by brute force, and then later 
by a combination of guilt and the threat of force. Although there is 
some disagreement as to whether the retributive model preceded the 
imposition of punishment by the state, it is clear that the retributive 
system was certainly overtaken by the state’s punishment. In fact, I 
have suggested in Chapter 4 that the militaristic model of punishment 
has existed since man was able to organize himself sufficiently to 
wage war, and certainly it held in the Greek city-states. We can find 
a statement in Plato’s Laws, virtually identical to Hobbes’s, which 
Plato repeated several times in his other writings: 

. not that he is punished because he did wrong, for that which 
is done can never be undone, but in order that in future times, he, 
and those who see him corrected, may utterly hate injustice, or at 
any rate abate much of their evil-doing.?° 

However, with the somewhat extreme individualism of Roman 
law and its central focus on the patria potestas, the obedience model 
of punishment that we saw in the Greek city-states was somewhat 
abated and applied more to those specific groups where obedience 
was essential: i.e., the military, the slaves, and members of the house- 
hold. A retributive model was more available to free men who were 
permitted (in fact, required) to exact atonement for crimes through 
a kind of formalized private prosecution. We have seen that this 
Roman practice was mostly lost with the rise of the Christian religion 
and the Inquisition, which incorporated into its own law only those 
aspects of the Roman law that were most typical of the obedience 
model (e.g., torture). This was because, in spite of its constant pro- 
nouncement (even to this day) that it believed in a retributive phi- 
losophy of punishment, the church in fact used this as an excuse for 
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punishment as a means to an end: that is, the eradication of heresy, 
the enforcement of obedience, the reinforcement of the central 
(state) power of the church. 

We saw also that in England criminal punishment was used largely 
as a means to an end—either to remove troublesome political enemies 
of the monarch or to set an example of terror for the general popu- 
lace. Once again, it was the clergy who assisted the state in putting 
forward the smokescreen that it was punishing retributively. The 
clergy’s preoccupation with repentance and confessions at the time of 
the public execution was meant to demonstrate to the people that the 
crime had to be punished and this was the only reason the state 
played a part. Of course, this was not the reason at all: rather, the 
reasons for punishment were quite clearly dictated by the desire of 
the monarch to control the people with the threat of terror and, later, 
for a tyrannical Parliament to keep the “mob” in check. While the 
thunderous pronouncements of the judges of the eighteenth and 
nineteenth centuries sounded retributive in expounding that the crim- 
inal deserved to be punished, there is little doubt that the whole 
system was a utilitarian system based on the doctrine of maximum 
severity: that maximum punishment would deter crime. The nine- 
teenth-century utilitarians introduced reforms that modified this utili- 
tarian principle, but they certainly did not question the basic utili- 
tarian principle of deterrence through punishment that has existed 
since the beginning of civilization. 

To repeat: the utilitarian principle of punishment is probably the 
oldest, or is at least as old as the retributive principle, and there is 
little doubt that it has always been the most dominant guiding princi- 
ple of punishment in Western civilization. Much confusion over this 
point has arisen because very often the politicians, administrators, 
and students of criminal law have used the principle of retribution 
for utilitarian ends," so people (including academics) have come to 
think of retribution as “evil” or “oppressive,” and utilitarianism as 
“progressive” and “humanitarian.”’ 

In sum, the basic utilitarian principle of punishment believes that 
a past wrong cannot be corrected or undone by a present punishment. 
It rejects, or at least ignores, the law of reciprocity. Instead, the utili- 
tarian principle adopts a model of obedience: the aim of punishing 
now in order to prevent future offenses by example both to the of- 
fender and to the people at large who may be (in fact, it is assumed 
that they are) contemplating an offense. 
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PUNISHMENT AS A UTILITARIAN IMPERATIVE: For the “modern” 
utilitarian, punishment as an end in itself can never be justified, since 
it is assumed that punishment is in itself evil (it inflicts pain, and 
pain is evil), therefore other motives or reasons sufficient to outweigh 
the evil of the punishment must be invoked to justify its use. I have 
noted, though, that this applies to the “modern” utilitarian. Prior to 
Beccaria and Bentham, the utilitarian punisher saw nothing wrong 
with pain and would use any measure to effect his ends: the effectua- 
tion of obedience. Furthermore, he did not feel the necessity to justify 
the use of excessive punishment, as does the modern utilitarian. 
Therefore, the justification for punishment was obvious to him: the 
ends were to eradicate political opposition and insure obedience of 
the populace. There were no limits on the amount of punishment 
allowed to achieve these ends, as long as the ends were achieved. 

Yet, although the utilitarians have never used punishment as a 
“categorical imperative’ in Kant’s sense, there is little doubt that it 
has been seen as an imperative of some kind-—a utilitarian imperative 
—in the sense that without punishment from a superior authority 
obedience (and thus social order) could never be maintained. We 
have seen that the most primitive form of retribution was the feud. 
The most primitive form of utilitarian punishment was most likely 
tyranny. The primitive utilitarian principle overtook the primitive 
retributive principle under the rationale of maintaining order, pre- 
venting the total destruction of whole groups and clans that feuding 
necessarily brought about. Thus, the utilitarian theory of punishment 
assumes that a certain amount of primitive oppression is necessary to 
maintain order and without it there would be, in Hobbes’s words, 
“the war of all against all.” 

This particular utilitarian justification for punishment should not 
be confused with one occasionally used by retributivists that retribu- 
tive punishment maintains order. For the retributivist, the mainte- 
nance of order issues only indirectly from the reciprocal use of punish- 
ment by reinforcing the social Jaw of reciprocity and, thus, also 
society. However, retribution is an expression of the social law, it is 
not its cause. In contrast, for the utilitarian, punishment is the very 
cause of the social order. Without it, there would be chaos. Here is 
highlighted the moralistic view of punishment held by the utilitarians 
who see it as a kind of foreign, evil infliction on society; yet para- 
doxically that society is dependent on it for its existence. For the 
retributivist, punishment is a natural part of the social and cultural 
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fabric, so it is neither good nor evil except to the extent that we may 
decide (on other criteria) that our culture or society is good or evil. 
For the utilitarian, punishment is an absolute evil that is absolutely 
necessary! It is upon these fundamental distinctions that the ultimate 
morality of punishment depends. We shall look very closely at them 
in the final chapter. 


ROLE OF THE STATE: It is fair to say, I think, that the utilitarians 
have never satisfactorily resolved this issue. Historically, the cause of 
deterrence was accepted without question as a legitimate aim of pun- 
ishment until the nineteenth century. Hobbes most certainly, amidst 
the political and social chaos of the seventeenth century, saw the 
state as the only solution to bringing about order, and one of its major 
tools was to be punishment. However, Bentham and other utilitarians 
failed to resolve the split that their philosophy brought about between 
the individual and society. Bentham’s utilitarian theory of behavior 
sought to protect the rights of individuals from being abrogated by 
other individuals, and this was achieved through the social contract, 
in which individuals gave up part of their rights. The sum of such 
tights some have described as an artificial ‘‘state.”’ In any event, there 
is little doubt that the modern utilitarian justified the imposition of a 
third and “higher” party into the business of punishment. To put it 
in concrete terms, the ideal utilitarian society of the social contract, 
was a fancy term for a system that we call today a protection racket, 
with the state holding the gun and issuing the threats. 

I have taken, here, the more basic utilitarian principle of punish- 
ment, that of deterrence, in which two “simple” processes are said to 
operate:”? 


1. All individuals are deterred from committing a crime by the 
threat of punishment issued by the state. Thus, all persons are seen 
as crime-prone. This process is known as general deterrence. 

2. Those who have committed a crime are punished with a view 
to deterring them from committing a second crime. A whole sub- 
theory of punishment has developed in relation to this postulate, 
variously called the reformative or rehabilitative ideal. We shall defer 
discussion of this subtheory until our discussion of social defense, 
where it properly belongs. 


Modern writings on general deterrence have sought to shake it 
loose from Bentham’s supposed superficial psychology (though we 
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saw in Chapter 8 that it is anything but that) and to suggest that it 
involves a much broader meaning, which for clarity’s sake we will 
call general prevention, though the two are often used synonymously. 
General prevention™ means that not only is the general public de- 
terred from committing a particular offense by the threat of punish- 
ment (in fact it is now suggested that this may be in the minority 
of cases), but also only because the criminal law punishes at all do 
individuals learn ‘right’ and “wrong.” It is a generalized process 
that builds up over time so that people become accustomed to obey- 
ing the law and considering it right to do so. These processes are 
usually called the “educative,” ‘‘moralizing,’ and ‘“‘habituative” 
effects of criminal law. It is even suggested that these effects may be 
felt unconsciously, supposedly a further demonstration of this theory's 
ability to go beyond Bentham’s psychology. 

In view of the ancient roots of utilitarian punishment in the obedi- 
ence model of the early militaristic states, these extensions of deter- 
rence theory come as no surprise to us. Unfortunately, this elaborate 
principle leads the utilitarians into a very sticky problem, putting 
them in the position of having to argue that, if this general preven- 
tive process is successful, the people will obey the laws of their 
society whether they are just or not, and everybody knows there are 
both just and unjust laws. Professor Gordon Hawkins, a strong pro- 
ponent of general prevention, uses, significantly enough, an example 
from Nazi Germany where Bruno Bettelheim observed that the mid- 
dle classes “could not question the wisdom of the law and of the 
police, so they accepted the behavior of the Gestapo as just. What 
was wrong was that they were made objects of persecution which in 
itself must be right, since it was carried out by the authorities.’** 
Hawkins then concluded that it was important for general preven- 
tion theory not to confuse “acceptance of and submission to authority 
with morality.”*> Yet Hawkins’s view surely contradicts the other 
basic utilitarian principle that punishment must also be used to deter 
the individual law breaker from future offenses, since this presumably 
cannot be achieved short of reforming him.:Thus, there is no way 
out. Even if one behaves “morally” by breaking an unjust law, the 
utilitarian state will punish with a view to deterring other future 
offenses—i.e., of eradicating moral behavior. Here is, perhaps, the 
starkest contrast with the retributive scheme which recognizes the 
independence of the individual from the state and has no interest in 
deterring his future offenses. This was exactly the dilemma that Ben- 
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tham faced, which was why he attempted to construct a completely 
new system of legislation avd morals. For he saw that it is only in a 
just society that utilitarian theory can be just. In an unjust society 
there is no way for the utilitarian but to insist that morality must be 
separated from authority; yet it is hard to see, if this is the case, how 
authority has the right to punish. In the last analysis, therefore, the 
social contract as a protection racket holds. One grudgingly gives up 
a little freedom in return for greater freedoms. But one never views 
this process as morally “right.” 

The modern utilitarian theorists’ simple answer to this criticism 1s 
that there are many other institutions in society that teach moral or 
ethical behavior besides the criminal law, such as the church, family, 
school, and work. Depending on the particular political structure 
of a society, these institutions may punish and reward behaviors dif- 
ferently from the state so that alternate views of morality and resis- 
tance to blind obedience to the state may be developed. It is when the 
state controls a// of these alternate institutions that situations such as 
Nazi Germany arise. 

One final aspect of the utilitarian system is its advocacy of 
“system.” Bentham invented the word ‘‘codify,” and since his time, 
attempts to systematize, streamline, and increase the efficiency of 
criminal law and its administration lave been many. Efficiency and 
economy were almost synonymous with utility for Bentham. We may 
conclude that the utilitarian theory of punishment lends itself best to 
a large state process, since the utilitarians would see efficiency and 
economy coming from one organization and one code of laws. For 
the utilitarians, the state is absolutely necessary for the administration 
of punishment. It always precariously depends on the approbation of 
the people; yet paradoxically this also means that the more it pun- 
ishes, the less precarious is its existence, since, according to twentieth- 
century theorists, the people will believe that the state is “right” and 
will learn to “obey.” 


ROLE OF THE INDIVIDUAL: To the utilitarian punisher, the indi- 
vidual is basically a malleable object that is manipulated by the pro- 
cess of punishing provided by the criminal law. This does not mean 
that there is no concept of the individual in the utilitarian theory of 
punishment. It must be said, however, that since Bentham utilitarian 
theorists have been quite vague as to the psychological makeup of 
the offender or, in the case of general prevention, the would-be of- 
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fender. Bentham’s psychology was a highly sophisticated one. Its 
only major shortcoming, in my view, in comparison to modern twen- 
tieth-century psychology, was that there was no idea of the uncon- 
scious.** One should be mindful that there are many modern models 
of social psychology that refuse to recognize the importance (or even 
existence) of the unconscious and that use essentially a rationalistic, 
means—end schema, an inner—outer dichotomy that is strikingly simi- 
lar to the Bentham model. The main difference between these mod- 
ern theories and Bentham’s is that they claim to be value free or 
objective—scientific analyses.27 Bentham was concerned to make his 
analysis of human action a moral as well as scientific one. For Ben- 
tham, man was indeed an individual, a thinking, reasoning individual 
who weighed alternatives and tried to translate his basic needs into 
motives, to carry them out as well as possible (intentions) in the 
face of a world that offered strong temptations in several directions 
at once. The important point is that Bentham’s man was not pushed 
by desires in the way that Freud was later to argue, but was rather 
pulled by temptations. Man, therefore, exercised rational choice by 
dealing mainly with the outside world. For Freud, man spent most 
of his time dealing with the inside world, a view that led very easily 
to the psychological determinism that was later to take over criminol- 
ogy for a period when the social defense model almost took hold. 

The nineteenth-century utilitarian model of man, therefore, lent 
itself more easily to a utilitarian (as gross as it was) model of crimi- 
nal law, which nevertheless had preserved within it the one retributive 
principle: the rational man of free will and intent. It is not surprising 
to us, then, that Bentham probably more than any other criminal law 
reformer had a direct influence on an incredible array of legislation.?* 
He tore apart Blackstone’s Commentaries but retained the part that 
he knew was essential to develop any moral system, the concept of 
volition. 

There is an important sense in which this nineteenth-century utili- 
tarian model of man when used within a deterrence model is not 
necessarily incompatible with the retribution principle. Provided one 
insists on the narrow meaning of the word “deterrence’—that per- 
sons are deterred, either from first offenses (general deterrence) or 
subsequent offenses .(individual deterrence) by the threat of punish- 
ment, and that this is the only way they are deterred—one might 
argue simply that the fact that they desist from offenses does not 
mean that the punishment (or its threat) in any way changes them 
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as individuals or that they come to obey because they see the law to 
be “right” or even “lawful.” We are again faced with that common 
sociological problem: do people obey grudgingly or unquestioningly ? 
If people obey grudgingly, then we may safely assume that punish- 
ments will not change or reform them as persons, and therefore their 
individuality remains intact—an important value for the retributivist. 
On the other hand, if we take the broader general preventive model 
(i.e., the “‘moralizing effect’) one must assume that the individual 
is changed by legal punishment, and therefore the retributive princt- 
ple of individuality is violated. 

Deterrence, used under its more inclusive definition of general pre- 
vention, has become a major topic in criminal law and administration 
in the last decade,°® which perhaps suggests the highly utilitarian 
direction that our criminal law is currently taking. 


PUNISHMENT AS PROACTIVE . . . OR REACTIVE? One of the most 
common, and superficial, criticisms of the utilitarian principle of 
punishment is that, since it treats the individual as a means to an end 
(i.e., the individual is punished to prevent further offenses either of 
his own or of others), it therefore logically leads to the permissibility 
of punishing a person who has not committed an offense—surely an 
unjust punishment, certainly from the retributive point of view. As 
far as Bentham’s theory is concerned, this could never have happened. 
This is clearly stated by Bentham in his listing of “cases unmeet for 
punishment,” the first of which was: “where there has never been 
any mischief,’’°® and he goes on to point out that he includes as cases 
unmeet for punishments acts that are made illegal by an ex-post-facto 
law. 

In theory, however, the point can be argued, since another utilitar- 
jan dictum is that a punishment should be used only in sufficient 
quantity to outweigh the mischief caused by the act. It is possible to 
imagine an extreme situation when, say, the hanging of an innocent 
man for a particularly heinous crime might save the lives of many 
from a belligerent vigilante mob. But this is an extreme example 
where the obvious weakness of the utilitarian philosophy of the pre- 
patedness to sacrifice the one for the many or the treatment of man 
as a means is magnified. 

In sum, the basic utilitarian system of punishment should be seen, 
in practice anyway, as essentially reactive. It must wait for a crime to 
occur, a failing of deterrence, before it can punish for proactive 


The Principles of Punishment 209 


purposes. Of course, there is an easy way around this problem if one 
wants to retain the resemblance of the retributive principle of no pun- 
ishment without guilt: one can enact many laws, as occurred during 
the utilitarian period of the doctrine of maximum severity, so that 
there is a much greater chance that a sufficient number of persons 
will break the law. They can then be “justly” punished as an exam- 
ple. Thus, utilitarianism is most likely to be proactive legislatively. 

It will also be proactive administratively, since it is driven by the 
overwhelming aim to prevent future offenses. It should do all it can 
to seek out current offenses and punish them. Indeed, utilitarian the- 
orists since Bentham have worked out a basic, ideal system for the 
punishment of crimes. There are four central concepts to this sys- 
tem: certainty, severity, celerity, and publicity of punishment. Punish- 
ment of all crimes must be swift and certain, so we should expect a 
strong enforcement model of the administration of criminal justice. 
Much publicity must be given to the punishment, and the severity 
must outweigh the profit of the offense. The criminal or potenttal 
criminal must be made well aware that, if he commits a crime, he 
will certainly be punished, and swiftly. Our crime clearance statis- 
tics and complicated court system, along with an almost uncontrolled 
sentencing practice, makes all of these, with the possible exception 
of publicity, completely impossible today. We shall have more to say 
about these concepts of deterrence in the following chapter. 

Our conclusion is that while in theory utilitartans would logically 
have to approve the punishment of an innocent man for the greater 
good, no traditional utilitarians have ever espoused this view, espe- 
cially Bentham, In any case, this problem never arises in practice 
since there are always plenty of laws that persons can be found to 
have broken. Thus, utilitarians are able to adhere to a reactive re- 
sponse to crimes. But, since prevention is the single purpose of the 
utilitarian model, an efficient, full enforcement model of the criminal 
law should be their preference. 


STATUS OF THE OFFENDER: Utilitarians have long recognized the 
fact of individual differences among offenders. Certainly Bentham 
recognized that all persons differ according to the way in which they 
feel pleasure or pain. There were two aspects to this: the quantum, 
or intensity of feeling, and the “bias,” or quality of sensibility. These 
two differentiating aspects of individual sensibility reacted to many 
factors, of which Bentham listed thirty-two. These may include 


210 The Punishment Response 


health, strength, intellectual powers, insanity, various attributes that 
we would today call “personality traits” (e.g., “antipathetic sensi- 
bility’), religious biases, habitual occupations, sex, age, rank, and 
education. Many of these, to a varying extent, Bentham was prepared 
to admit as an excuse from punishment. And subsequent utilitarian 
reformers developed a whole theory of the individualization of pun- 
ishment,** which laid the groundwork for the later theories of social 
defense. 

We must remember that the nineteenth-century utilitarian, espe- 
cially Bentham, was not just concerned with the reform of the crimi- 
nal law, but also with reform of the whole of society, especially the 
eradication of what were often seen as the causes of crime: the sordid 
conditions of the working class.** The abolition of confiscation in the 
eighteenth century and of imprisonment for debt in the nineteenth 
century was no doubt motivated by their ideals, in an attempt to 
alleviate the secondary punishment of the offender's family. 

There is another aspect in which the utilitarian model is most ap- 
plicable, and that is toward particular classes of offenders. As soon 
as one accepts the possibility of certain general conditions (e.g., age, 
sex, social conditions), it is clear that not only are there individual 
differences in proneness to commit crime, but also differences be- 
tween particular groups.** Thus, according to today’s crime statistics, 
for example, the youthful male, the black, and the poor are by far 
the most crime-prone groups in society. It follows that if my infer- 
ence of the full enforcement model of a preventive system is taken 
seriously by the utilitarians, they should advocate an intensive appli- 
cation of the criminal law to these groups. They should, in fact, 
advocate a discriminatory application of criminal punishments; or if 
they do not have the heart to go this far, at least they should see that 
the punishment of criminals from among these groups is widely pub- 
licized. Yet today, the practice has evolved of keeping secret the age 
and identity of the youthful offenders and not reporting even the race 
of an offender in the newspapers. 

I have shown repeatedly that throughout history the utilitarian use 
of punishment necessarily has involved its discriminatory application 
to particular “minorities whether they have been women, children, 
slaves, soldiers, or animals. It is logically impossible for it to do 
otherwise. Its basic tenet is, after all, “the greatest good for the 
greatest number.” It has never suggested the greatest good for ail. 
More about this in the final chapter. 


The Principles of Punishment 211 


DiscRETION: It is not altogether clear whether the utilitarians 
favor judicial discretion or not. Certainly, Beccaria was a vocal op- 
ponent of pardons and other forms of judicial discretion on the basis 
that it allowed the judges to behave like tyrants, virtually punishing 
at will or whim. On the other hand, the “defender” of the English 
criminal law, Blackstone, favored pardons and the prerogative of 
mercy as an essential aspect of the retributive system of punishment. 
The problem, of course, was that, as Sir Leon Radzinowicz points 
out, Blackstone failed to recognize that pardons were used not as a 
comparatively rare exception (the principle of retribution it will be 
remembered) but almost routinely. Thus, pardons were not used 
retributively during the eighteenth and nineteenth centuries—they 
were used to soften the effect of the principle of maximum severity. 
Pardons were therefore used for utilitarian purposes.” 

One must also infer from Bentham’s work that he would permit 
no discretion unless it were highly structured. Since he allowed for 
main factors, such as age, religion, and personality, mitigating the 
application of punishments, it is difficult to see how a certain amount 
of judicial discretion could be avoided in individualizing punishment 
to the extent Bentham apparently envisioned. Yet, since Bentham so 
clearly loathed the judiciary, it is hard to see him leaving much free- 
dom to them—he would no doubt have codified definite principles to 
guide their sentencing decisions. Bentham did, however, approve of 
the royal prerogative to pardon, provided it was used only rarely. 


The Principles of Social Defense 


DEFINITION AND ORIGIN: Social defense theory argues that society, 
if it is to survive, must protect itself by the repression of crime and 
treatment of offenders.*° 

I suggested earlier in this chapter that social defense constitutes 
an off-shoot of utilitarianism. While I consider this observation to be 
generally true, I must also point out that the principles of social de- 
fense go well beyond utilitarianism, creating a set of postulates that 
are uniquely its own. Certainly, Enrico Ferri, the original and most 
trenchant expositor of social defense, would be most upset at being 
labeled utilitarian, since much of his work was developed as a criti- 
cism against what he called the “classical school”—a school that 
included Beccaria and Bentham. 
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The origins of the schoo] are comparatively recent. It arose at the 
end of the nineteenth century when it was once again recognized that, 
in spite of all the utilitarian reforms that had been effected in the 
criminal law, crime continued to increase and continued to be a major 
social problem. At the same time, two great schools of thought arose: 
the positivist movement both in criminology and in sociology and the 
Marxist method of analyzing social problems. Enrico Ferri found 
himself amidst the two. In his early years as a student and a profes- 
sor, he developed a solidly Marxist analysis of society and suffered 
political discrimination in academia because of his Marxist adher- 
ence. However, what this training in Marx enabled him to do better 
than any other criminal law reformers before him was to perceive 
realistically the social facts of crime. He saw accurately that pena! 
punishment was of extremely limited influence in eradicating crime— 
it was seen, he complained, as a panacea, especially by the classical 
school. Thus, he recommended “penal substitutes,” state measures 
to eradicate the social, economic, and political conditions of crime, 
because “social reforms are much more serviceable than the penal 
code in preventing an inundation of crime.’’** In fairness to Bentham, 
though, it must be pointed out that the use of penal substitutes 
(Bentham called it indirect legislation) was a central element of his 
system also. However, where Bentham was certain that the severity 
of punishments would gradually decrease as society improved under 
his system, Ferri took a much more realistic, even pessimistic view. 

The reason, of course, was Cesare Lombroso’s influence. Lombroso 
had, using ‘the scientific method” (i.e., measurement and classifica- 
tion), isolated a class of criminals that were biologically atavistic. 
Ferri called them “born criminals” and was quite convinced that it 
was useless to punish them since they were not capable of changing 
or learning from the punishment. In fact, Ferri suggested that, in 
relation to punishment, there were three main groups. First, there was 
the majority of people who would never commit crime, because of 
their moral and religious upbringing, and no penal code was neces- 
sary for them. This is at once a radical departure from the utilitarians 
who have usually assumed that a// people need to be deterred (gen- 
eral deterrence). Second, there were the morally destitute, primitive 
types, the criminals against whom punishment was useless. Third, 
there were those in between, the occasional and perhaps habitual 
criminals, who were a little of both. It was against them that punish- 
ment might be effective. 
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Thus, Ferri was a realist: he recognized that to make punishment 
effective on the level envisaged by utilitarians one would have to take 
it to absurd lengths that would be totally unacceptable to humanity. 
For instance, he argues that the only sensible use of the death penalty 
would be the complete elimination of the born criminals, but since 
this would have required about 1,000 executions per year in Italy 
(instead of the then 7 or 8 in 1900), it would be a completely un- 
realistic practice. 

We find, then, that the essential distinguishing features of the 
social defense theorist from the utilitarian are his social realism and 
his aim to defend society against an inevitable amount of crime, 
which, though reducible through social reforms, is almost never re- 
ducible by penal punishment. It is essentially a holding pattern. 

This was the definition and meaning of social defense in the 1920s. 
It was later extended considerably to include, in addition, the two 
basic features now well known in penology: the protection of society 
not only by the repression of crime, but also by the treatment of 
offenders.2? Treatment and rehabilitation have since become the cen- 
tral features of the social defense school, although their relationship 
to the early positivists is not often recognized. It was a logical exten- 
sion of Ferri’s work. Although Ferri recognized reform of the of- 
fender as a worthwhile goal of punishment, he relegated it to sec- 
ondary importance. The first in importance was the defense of society 
against crime. Yet his acceptance of the reformative ideology was 
always implicit in his work, especially as evidenced by his advocacy 
of the indeterminate sentence. But we are getting ahead of ourselves. 


PUNISHMENT, THE NEGATIVE IMPERATIVE: For the social defense 
theorists, punishment is a bottom-line, protective device. They have 
given up the utilitarian idea of eradicating or preventing all crime. 
However, even after social reforms have been applied to eliminate 
the causes of crime, there will still be the born criminal with which 
to deal. Society has the right to protect itself. The Marxist premise of 
societal right superseding individual right is evident, although the 
Marxist would probably argue that individual! right flows automati- 
cally from societal right. Therefore, society is entirely justified in 
punishing individuals, since by protecting itself it protects individuals. 

Although Ferri argued that “force is always a bad remedy for 
force,'’28 he nevertheless constantly berated the classical school for 
diminishing the effectiveness of punishments by (a) decreasing the 
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severity to absurdly low levels and (b) upholding the traditional 
structure of the criminal law that never allowed for implementing the 
celerity of punishment, which all utilitarians (including Ferri) saw 
as essential if punishment were to be made to work. Ferri, therefore, 
strongly doubted the deterrent effects of punishment. 

He saw punishment as a negative, stopgap measure whose main 
function was to incapacitate dangerous criminals, largely by separat- 
ing them from society. Treatment could follow later, but the impera- 
tive to Ferri was to protect society, to defend it against the criminal 
element. And the most efficient and realistic way to do this was to 
direct the punishment against the offenders, the criminal types, and 
not against the offewses as both the utilitarians of the classical school 
and the retributivists had always done. It can be seen that this is 
simply an extension of the utilitarian notion that the criminal must 
be treated as a means to the end of preventing crime—thus he may 
be subjected to indeterminate sentence and reformative measures. 
There is also an element of the retributive notion that the offender 
be treated as an end in himself, in the sense that he is seen as the sole 
object of punishment. But this is as far as the similarity goes. For the 
retributivist it is punishment that is the object, not the offender. 

With the onset of the “medical school” of the 1950s-60s, Ferri’s 
idea of punishment as a negative imperative was dislodged, and it 
came to be believed that the offender could indeed be treated, even 
while he was incapacitated.*° Thus it was that punishment came to 
be seen as a positive imperative, and now the two words “punish- 
ment” and “treatment” became hopelessly confused. Punishment 
came to be seen as curative, as Plato had argued long ago.*? The idea 
of “treatment of the offender” was used to alleviate the obvious 
moral technical problems involved in incarcerating persons indefi- 
nitely, their release left purely to the discretion of prison or parole 
personnel. Under this system, an offender could easily (and did) 
spend much longer in prison for an offense that might be seen as 
mild by retributive standards, because he was diagnosed as “‘dan- 
gerous’’ or given some other such “disease” label.*! Ferri, in my view, 
suffered no such illusions. He justified the lengthy incarceration of 
an offender, not on the basis of treatment needs, but of the need to 
protect society by incapacitating him. 


ROLE OF THE STATE: Ferri has insisted that the state has a very 
important role in the administration of criminal punishment. Not 
only should it busy itself with the identification and separation of the 
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dangerous criminal, but it should also make its primary role the com- 
pensation of victims of crime. Once again, we should note that 
Bentham also recommended this and thought it preferable to other 
forms of punishment. However, Bentham was pessimistic as to the 
practicability of effecting compensations from offenders who were 
usually destitute. Ferri also saw this difficulty, but he stuck to his 
insistence on the state’s responsibility to see that the victims of crime 
were adequately compensated. He observed sarcastically that the state 
extracted a fine from the offender and pocketed the money, when in 
fact it was the state that had failed to prevent the crime in the first 
place. Therefore, the least it could do was to compensate the victim. 
The way in which such a system might be enforced, Ferri suggested, 
was to develop prison labor, in which prisoners would be paid a com- 
petitive salary, out of which they would then pay for their keep and 
pay off reparations to the victims. 

The potential tyranny of the state under the social defense system 
is, of course, obvious. The system would logically allow for the ad- 
judication of offenders before they have committed an offense (i.e., 
if they were diagnosed as potentially dangerous, so that the division 
between crime and mental illness would become extremely blurred). 
People could be put away for their lives, not upon the basis of a 
criminal Jaw process that has evolved an explicit system of moral 
concepts throughout history, but upon the psychiatric or diagnostic 
process which is still in the process of coming to grips with its own 
morality (if it has any!). 

One might observe that Ferri’s idea of crime victim compensation 
and his insistence on the state’s responsibility to see that it is carried 
out have appeal from both a retributive and a political point of view. 
One recalls that an essential element of retributive punishment is the 
reciprocal arrangement of punishments and how this scheme devel- 
oped into a workable one for a period in the middle ages when severe 
punishments were uncommon, However, with the rise of the complex 
state of today, this retributive scheme is obviously too simple to work. 
But with the state backing it, perhaps retribution could be revived. 
The important point is that the state does not become the sole boss 
of a protection racket as with the social contact, but rather the arbiter 
of the dealings between the offender and victim. 


ROLE OF THE INDIVIDUAL: Ferri has characterized the social de- 
fense school as seeking to establish an equilibrium between individ- 
ual and society. We have seen in our discussion of utilitarianism how 
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central this problem was and that it was never fully resolved. The 
“solution” offered by Ferri and another contemporary social defense 
advocate, Lady Barbara Wootton,” is to substitute a concept of social 
responsibility for legal responsibility. By social responsibility, Ferri 
means that the idea of legal culpability should be discarded and 
replaced by the assumption that the offender is “responsible” for a 
criminal act simply because (a) he has performed it and (b) he is a 
member of society. The major criterion for determining severity of 
acts, therefore, becomes the measure of the harm done to society and, 
especially in Ferrt’s terms, the offender's dangerousness. In fact, it 
becomes pointless for the social defense theorist to assess the gravity 
of a particular offense. Rather, he focuses on the “gravity” of the 
particular offender. This has fantastic implications since it denies 
what is the very essence of the criminal law—the idea of wickedness 
or, to use more legal terminology, the “guilty mind.” This ancient 
idea, going back at least to Roman times and probably before, insists 
that the gravity of forbidden actions is made much more serious if 
the actor acts on purpose. The distinction in terms of morality is so 
basic, and provides such a continuous thread to the cultural heritage 
of the criminal law, that one is amazed that brilliant students of the 
criminal law such as Ferri and Wootton could suggest such a thing. 
Certainly Wootton is much more extreme than Ferri in this regard. 
The change would have the effect of emasculating the criminal law 
of its moral fiber. It would also require the complete rewriting of the 
criminal law to frame the offenses in such a way as to exclude the 
idea of ‘guilty mind,” which is built into the very description of 
many offenses. Bentham understood this problem, and so invented a 
new language of morals which would allow him to develop a measure 
of the harm done to society and also incorporate the mental element. 

For Ferri and Wootton, the mental element is also of crucial im- 
portance, not, according to them, as a moral or judicial evaluation, 
but as a “determinant of cause” of the offender's behavior. Because 
of the predominance of positivism, the social defense theorists 
thought that this assessment of the psychological plus physiological 
and social causes of the offender’s behavior was objective because it 
was scientific. Thus, it followed that the offender would be dealt with 
objectively, rather than primitively, and science would effect a cure. 
Although as we have seen Ferri was not optimistic about the effec- 
tiveness of treatment, this rationale of the social defense school pro- 
vided the justification for the proliferation of the indeterminate sen- 
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tence, extensive psychiatric processing and other diagnoses of offend- 
ers, and even the attempt in Sweden to substantially alter the criminal 
law to allow for the eradication of guilty mind. Lady Wootton also 
reminds us that many crimes on the English statutes are already of 
this kind (often termed crimes of “strict liability’), such as driving 
above the speed limit or with blood alcohol above a fixed level. in 
fact, Wootton argues that ‘indeed almost certainly, the majority of 
the cases dealt with by the criminal courts are cases of strict liability 
in which proof of guilty mind is no longer necessary for considera- 
tion.’’** Although it is true that there have been many changes in the 
criminal law that have increased the extent of strict liability, it is still 
hard to accept Wootton’s claims as true. The changes have been with 
specific laws (e.g., drunk driving determined by blood alcohol level; 
“legal use” for joyriding where intent to steal the automobile could 
not be proved) or where specific additions have been made to exist- 
ing laws (e.g., assault is automatically assumed to be a more serious 
crime if performed with a deadly weapon). The criminal law has 
indeed made some accommodations to the social defense doctrine. 
But it has not made the next crucial step: replacing the judicial ex- 
amination of the mind with the psychiatric examination. 


PUNISHMENT AS PROACTIVE: Any strategist knows that the best 
defense is offense! And this is the strategy recommended by the social 
defense theorists. Once the focus has been shifted away from offenses 
on to offenders, it is a simple matter, equipped with the paraphernalia 
of modern social and psychological science, to develop techniques to 
identify in advance those persons who are likely to commit crimes. 
The social defense school, therefore, takes an extremely proactive 
approach to the administration of criminal sanctions, The many at- 
tempts to predict delinquency and crime in the 1950s-60s fall within 
this school. Once again, Ferri, the realist, saw that the process of 
criminal justice was severely hampered in its attempt to protect 
society from dangerous criminals. It seemed perfectly clear to him 
that a person who had committed prior crimes was a particular kind 
of person and the law should treat him as such. Thus, the presump- 
tion of innocence, the supposed backbone of the retributive penal 
system, should be abandoned where such persons are involved. In- 
stead, it is reasonable, in fact it is the duty of the state in order to 
protect the rights of law-abiding citizens, to assume in the enforce- 
ment and investigatory process that an accused who has a prior 
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offense is guilty so that the bureaucratic and inefficient machinery of 
“due process” can be dispensed with and the criminal quickly inca- 
pacitated. Logically, he suggested that severity of punishment should 
be increased considerably with each relapse. 

The jury system was also more a hindrance than a help in attaining 
the levels of social defense. Ferri saw it mostly as an ameliorative 
mechanism to a bad law and quotes approvingly Bentham’s dictum 
that he would rather have “‘a remedy in law than subversion in law.’’** 
Furthermore, since the evaluation of the offender was to be no longer 
moral or judicial, but scientific, there was no place for lay people to 
make these kinds of sophisticated judgments. 

Taken to its extreme, then, the social defense theorist would pur- 
sue his protection of society beyond the law as we know it. He would 
approve the incapacitation of persons on the grounds of their prob- 
able dangerousness;*® he would approve a strong enforcement model 
which assumes guilt of offenders with prior offense records; he would 
rewrite the criminal Jaw to define crime in terms of harm to society 
rather than individual moral culpability. This is, however, the ex- 
treme. Ferri, in fact, did construct a model penal code based on his 
social defense theory which does indeed recognize the basic distinc- 
tion between offenses committed by ‘malice’? and by “impudence.” 
He does, however, justify this distinction not so much on the ethico- 
juridical ground that “malicious intent’’ makes an act more wicked 
or evil, but rather that it reflects on the increased dangerousness of 
the offender.** To pursue this fascinating problem further would take 
us beyond the bounds of the book, but it is clearly an important area 
in need of study. Unlike Bentham, Ferri did not construct a com- 
pletely new system of morals. Instead, he stuck with the existing 
Italian criminal code and tried to redefine it from his social defense 
perspective. The result is a delicate blend of the juridical and scien- 
tific analyses of behavior. His model code was rejected by the Italian 
government as far too radical, which of course it was in its implica- 
tions. One cannot abolish wickedness by calling it by another name. 
Or if one thinks one has, sooner or later it will be rediscovered. 


STATUS OF THE OFFENDER: It is abundantly clear that in order to 
achieve society's protection against crime, straight out discrimination 
against particular types of persons in society is warranted. Those 
most discriminated against are the habitual and dangerous offenders, 
who should be separated from society as efficiently and swiftly as 
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possible. However, once separated, all the social defense theorists 
agree that the offender should be treated humanely,*’ although the 
meaning of this word varies from one theorist to another. For some, 
it has automatically been assumed that to “treat” (medically, psy- 
chologically, etc.) is prima facie more humane than to punish. Thus, 
treatment was seen as ameliorating considerably the long, indetermi- 
nate prison terms recommended by the social defense theorists. There 
are, of course, problems with the assumption that treatment, even 
in nonpenal conditions, is “humane,” and this mainly has to do with 
infliction of pain or violation of the body.*® For Ferri, collective work 
and the criminal’s repayment of damages was the humane treatment. 
He was especially critical of the cellular systems of American prison 
practice. 

One may logically take the dangerous offender focus to even fur- 
ther extremes, as does Ferri. If the causes of criminal behavior are 
biological (inherited), psychological (family relationships), and 
social (economic conditions), then it follows that a truly preventive 
social defense will countenance the punishment of not only the 
offender, but also his family. Ferri takes us, approvingly, back to 
Plato who argued: “admitting the principle that children ought not 
to suffer for the crimes of their parents, yet, putting the case of a 
father, a grandfather, and a great grandfather who had been con- 
demned to death, their descendants should be banished, as belonging 
to an incorrigible family.’*® It follows that the modern social defense 
theorist who is concerned with prevention, should approve, if not of 
the banishment, of the treatment of the children of the offender's 
family. This argument for the secondary punishment of the offender's 
family is not so wild as it seems. Wootton and others have argued for 
the punishment of the parents of delinquents. It is now well estab- 
lished that many cases of child beating are generational, passed on 
from parent to child. Family therapy sees the responsibility for the 
treatment of the patient as going beyond the patient himself. 

Now we see the true meaning of social responsibility. The social 
defense theorists do not eradicate moral responsibility at all. They 
keep it and add to it a series of other responsibilities—social, psycho- 
logical, and biological. You are responsible for what you are. There- 
fore it follows that you are responsible for what you do, since you 
are what you do. 

There is, finally, no way of avoiding the idea that to the social 
defense theorist the criminal is a kind of enemy. It is therefore difh- 
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cult to see how he can be treated “humanely” from this perspective 
or even how a doctrine of social individualism can work in practice. 
Admittedly, the level of protection may be high, but the costs in 
terms of power to the state and the risks of one’s victimization by 
the system (as opposed to the offender) may also be prohibitive. 
But to those living in the high crime areas of the inner city, the 
social defense approach must surely seem appealing. The costs and 
dangers may not be as serious as they appear, however, as we shall 
see in the final chapter. 

DISCRETION: If the juridical elements of the criminal law were 
retained (e.g., the concepts of intent), then judges could be expected 
to be encouraged to use considerable discretion in evaluating each 
individual case. However, under an extreme social defense system, 
the judge's role would be reduced simply to ascertaining whether a 
crime had occurred or not and whether the accused was its author. 
The evaluation of the mental element would be carried out by ex- 
perts in the medical, psychological, and social sciences in order that 
the offender could be diagnosed and classified and the sentence made 
on the basis of this classification. It is clear that many of the tradi- 
tional rules of evidence in criminal law would also have to be dis- 
carded, since the scientific evaluation of the criminal makes use of all 
available sources of information. The possibility for almost uncon- 
trolled discretion, especially by the scientific evaluators, is very great. 
This is why, of course, it has never happened at the trial level. And 
in most modern situations at the corrections level, in Italy at least, 
a judge sits in conjunction with the diagnostic team in deciding subse- 
quent disposition of the offender when sentenced. The extreme re- 
sult, in the corrections sphere, of social defense by treatment of 
offenders was the famous Herstedvester Prison, whose director was a 
psychiatrist, not a prison administrator, and whose inmates were all 
placed on indeterminate sentences. 


Conclusion 


Each of the three approaches makes specific moral arguments, but 
it should be recognized that these arguments often rest on assump- 
tions of fact. Can one punish an offender's criminal act, but truly 
leave the offender unscathed by the punishment, as the retributivists 
claim? Can punishment be shown to deter individual offenders? Is 
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the general population actually deterred by the demonstration of 
criminal punishment? Can individuals be treated rather than pun- 
ished? Although it is a controversial issue in the realm of ethics, 1 
suggest that no moral theory, at least as far as punishment is con- 
cerned, is sufficient when stated in a vacuum. Its fact basis must also 


be demonstrated. 


11 


The Science of Punishment 


The scientific study of punishment is embedded in the work of 
the great learning psychologists such as Watson, Guthrie, Thorndike, 
Mowrer, Skinner, and many others. Yet although punishments (most 
often electric shocks) as well as rewards were widely used by all 
these experimenters, few textbooks gave much attention to the pro- 
cess of punishment. In fact, it was not until 1964 that Professor R. L. 
Solomon,! in a now celebrated paper, subjected the research of the 
twentieth century to a balanced review, demonstrating that the find- 
ings of the effects of punishment had been ignored by most leading 
learning theorists. In fact, it was clear that B. F. Skinner had invented 
a legend that punishment ‘‘did not work,” or if it did, the side effects 
it caused were too great to make it useful. In 1953, five years after 
he wrote his utopia Walden Two which depicted a soctety without 
punishment, Skinner announced: “In the long run punishment, un- 
like reinforcement, works to the disadvantage of both the punished 
organism and the punishing agency.” And up to 1961, he announced 
that punishment had only immediate and no lasting effects—unlike 
“positive reinforcement,” rewards.? As Professor Solomon pointed 
out, Skinner’s conclusion was hardly based on the research evidence. 
True, there had been many cases where the suppressive effects of 
punishment could not be demonstrated, but there were also a host of 
experiments where its effectiveness was unquestionable. Much of the 
disagreement had occurred because of a failure to take into account 


223 


224 The Punishment Response 


the variable effects of the kinds of punishments used, the subjects 
used, and many other factors that we will shortly discuss. 

There is another set of studies of relevance to punishment in crimi- 
nal justice, most of which have been conducted in the last decade. 
These are the econometric and statistical studies of the effects of de- 
terrence. They analyze changes in crime rates in relation to variations 
in criminal punishments. Although most of these studies appear to 
have been conducted in ignorance of the established concepts of 
learning theory, we shall see that they have developed many of the 
same concepts. 


How Punishment W orks 


There are probably as many different definitions or models of pun- 
ishment as there are different schools of learning theory. W’hen one 
reads the research, one is more and more impressed by the complexity 
of the concept, especially that it appears impossible to define punish- 
ment generally except operationally, in terms of the stimulus used 
and its direct effects on the behavior of the subject. Lest there should 
be any doubt that “punishment” is involved, the following is a 
description of a typical experiment in which a rat was punished by 
the famous psychologist, O. H. Mowrer: 


Ist trial: On insertion of food rod; rat dashed, quite as usual, to 
the rod and, taking it in his forepaws, started eating. Shock was 
applied. Rat dropped rod and “danced” around on the grill until 
shock went off. 

2nd trial: After an interval of two minutes, food rod was again 
presented, Rat immediately ran to the rod, took it in forepaws, and 
started eating. When shock was laa rat dropped rod, danced 
much as before, and squealed slightly. 

3rd trial: This time rat ran toward rod and tried to grab the food 
off it, with teeth, without taking rod in forepaws. Probably got 
some food, but also got shocked. Danced and squealed. 

4th trial: Very much like preceding trial. 

5th trial: Rat would run toward food rod, then suddenly with- 
draw, pause a moment, and then repeat this performance. The 
“conflict” between hunger and fear of being shocked was thus very 
evident. After four or five successive advances toward and retreats 
from the food bar (without actually touching it), the rat came briefly 
to rest at some distance, and the experiment was discontinued.+ 


The single-minded, desired effect of punishment is to eliminate a 
particular behavior or sequence of behavior. Learning theory provides 
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us with at least six ways in which this effect may be brought about. 


Fear: As in Mowrer’s experiment described above, some have 
hypothesized that a noxious or painful stimulus, if presented at the 
same time as the undesirable behavior, will invoke fear in the subject, 
which will then be attached to the undesirable response. Thus, the 
response is eventually eliminated. The model here is generally that 
of Pavlovian conditioning (though Mowrer’s is a slight variation). 
This process depends on the construct “‘fear’’ as the modifier of be- 
havior. The punishment must evoke a fear response if it is to work, 
otherwise the undesirable behavior will only be eliminated tempo- 
rarily by the pain from the noxious stimulus. For lasting effects, fear 
must be conditioned onto the unwanted behavior. However, some 
studies have reported that fear acted as a facilitator of responses,® 
which has led to an investigation of alternative hypotheses. 


THE COMPETING RESPONSE HypoTueEsis: E. R. Guthrie wrote that 
“punishment achieves its effects . . . by forcing the animal or the 
child to do something different.’® Guthrie uses the example that if 
one wishes to stop a dog from jumping through a hoop, one will 
punish him in the front, not the rear. That is, the punishment is in- 
compatible with the punished act, so the act will be suppressed. How- 
ever, if one punishes the dog in the rear, he will jump through the 
hoop and instead of suppressing the act, punishment facilitates it. 


THE EscaPpE HyPoTHEsIs: Some would reinterpret Guthrie’s ex- 
ample as being one of escape training. For example, we have a six- 
foot alleyway, with delineated goal and start boxes and an electrified 
gtid floor. We place the rat in the start box and shock him immedi- 
ately as the start box gate is raised. We persist in shocking him until 
he enters the goal box where there is no shock. The rat has escaped 
to the goal box. In subsequent trials, he quickly learns to make it to 
the goal. We have used punishment to teach him an alternate 
behavior. 


THE DISCRIMINATION HyPpoTHEsIs: This approach is somewhat 
more “cognitive” in suggesting that subjects will discriminate be- 
tween behaviors that are punished and rewarded. There have been 
many studies which presented rewards for alternate behaviors as well 
as punishments for unwanted behaviors,’ with the result that extinc- 
tion of unwanted behaviors occurred more rapidly. Similarly, for 
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older children, elimination of unwanted behavior was achieved more 
easily by adding explanations of why the behavior had been punished, 
thus making it more clear under what conditions the behavior would 
be punished.® 


THE SUPPRESSION Hypotuesis: E. L. Thorndike’s original state- 
ment of the law of effect clearly described this effect of punishment: 
“When a modifiable connection between a situation and a response 
is made and accompanied or followed by an annoying state of affairs, 
its strength is decreased.”® The assumption is that some form of inhi- 
bition is involved in suppressing the punished act. 


THE AvomaANcE Hypotuesis: If we return to our experiment of 
escape training and modify it slightly, it becomes one of avoidance 
training. Instead of shocking the rat in the start box, we give him five 
seconds to reach the goal box after the start gate has been raised. 
Only then do we shock him, and he usually learns to reach the goal 
box easily. He must, however, seek the goal, and so we call it active 
avoidance learning. Now, let us change the experiment once more. 
This time, we allow the rat to run the alley and reward him with food 
in the goal box. Then, after performance is well established, we shock 
him in the goal box, and eliminate the food (reward). Soon the rat 
stops running and stays in the start box. In this latter experiment 
(passive avoidance learning) we have taught the rat what not to do. 
In both escape training and active avoidance learning, we have taught 
the rat what to do. Punishment has been used in both experiments. 

It is clear that punishment may be used both as a goad to action 
and as a suppressor of action. There is much research evidence to 
support both effects.1° They are also sometimes termed, in the litera- 
ture, “punishment training” and “avoidance training.” Punishment 
training is the situation in which punishment is applied only after 
the unwanted act has been performed (the analogue of retribution). 
In avoidance training, punishment is applied before the unwanted act 
(the analogue of deterrence). We can see, however, that this termi- 
nology confuses things no end, since in the last experiment I de- 
scribed, punishment came after the unwanted behavior. It produced 
avoidance in the sense that the goal behavior had been previously 
built up by rewards, but when shocked, the rat learned to “avoid” the 
goal box. One might also just as easily say that he “suppressed” the 
behavior. The only way we can make any sense of this is to see pun- 
ishment as a painful stimulus that occurs in a sequence of events. At 
least in the laboratory this is almost always the case (except in the 
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rare examples of ‘“‘one trial learning’). A punishment may be pre- 
sented contiguously with one unconditioned response, but viewed 
within a sequence of trials, it is only truly ‘‘contiguous’’ in the first 
trial. It may be expected or anticipated more and more as the trials 
are repeated. 


Differential Punishability of Behaviors 


Can some kinds of behaviors be more easily eliminated than 
others? It would appear so. According to Professor Solomon, there 
ate two kinds of behavior that have been shown in the laboratory 
to be easily inhibited by punishment. These are (1) “instrumental 
acts’’ or those acts that have previously been established by the ex- 
perimenter by using a reward schedule, and (2) ‘‘consummatory 
acts’’ which are those concerned with the completion or satisfaction 
of basic consummatory behaviors, such as eating, drinking, sex. It has 
been shown time and again that if you punish instead of reward con- 
summatory behavior, the animal (cat, dog, or monkey) will very 
quickly learn to starve itself, in some instances even to death." There 
are, however, two kinds of behavior that are enhanced by punishment. 
One is a certain kind of instinctive behavior (imprinting) which ap- 
pears to be facilitated by fear, and the other is behavior that has pre- 
viously been established by punishment procedures. 


Generalization 


The process of generalization is also a well-established concept in 
learning theory. By this theorem, we should expect that the effects of 
punishment on particular kinds of behavior should generalize to 
other similar behaviors and situations. There is considerable research 
to suggest that this process indeed occurs.’ We should expect there- 
fore that the punishment of one criminal behavior (i.e., an offense) 
should generalize to other criminal behaviors which should be elimi- 
nated as a result of this punishment. 


Crime and Punishment from the Laboratory Pers pective 


We can see that the role of punishment, even in the simplified 
laboratory setting is extremely complex. In some instances it has been 
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found to be an effective suppressor of behavior, in others it is a stimu- 
lus to action. 

Are we able to apply any of this knowledge to the problem of 
crime? Indeed we are. The most obvious immediate applications are 
to those kinds of “crimes” that are related to ‘‘consummatory be- 
havior” such as drug use, alcoholism, deviant sexual behavior. A 
number of studies have been conducted in this area with mildly sup- 
portive results, both in the United States and in Britain. The standard 
procedure in Britain developed by H. J. Eysenck and his students, has 
been to show a homosexual, for example, pornographic pictures of 
homosexual situations and administer a painful stimulus (a shock, 
loud noise, etc.) and to reward pictures of heterosexual situations. 
Some success was achieved by these studies, although their lasting 
effects have yet to be ascertained.’* Eysenck reports a number of suc- 
cessful cases, including the successful treatment of a man who had a 
fetish for ladies’ handbags and baby carriages. 

In the United States, Schwitzgebel!* conducted a number of studies 
using drugs to create nausea (the painful stimulus). This was suc- 
cessful with a range of consummatory acts, especially the behavior 
of the alcoholic who is made nauseous when he goes to drink a glass 
of liquor. Schwitzgebel reports a number of cases of successful treat- 
ment of transvestism, sadism, homosexuality, and alcoholism by using 
a variety of punishment techniques such as nauseating drugs or elec- 
tric shocks. 

In the area of nonconsummatory behavior in criminal justice, I 
know of only one US. study of the effectiveness of the use of very 
painful stimuli that could be said to be in any way similar to the 
noxious stimuli of the laboratory. This is the study by R. Caldwell 
of the effects on 1,302 offenders who were whipped between 1900 
and 1942, Of the 320 prisoners who were whipped once, 61.9 percent 
were reconvicted. And of those who were whipped twice, 65 percent 
were again reconvicted. In England two government committees 
have thoroughly reviewed the effects of corporal punishment on of- 
fenders. In his recent book, The Growth of Crime, Sit Leon Radzino- 
wicz reviewed these reports and concluded “that there was no evi- 
dence that offenders who were flogged as well as being sent to prison 
did any better than those who simply served terms of imprisonment 
or penal! servitude.” 

Another area of direct application of the painful conditions of 
punishment is prison itself. I have already suggested that there may 
be an analogue between the prison and the experimental laboratory. 
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A number of studies have been conducted in prisons and juvenile 
institutions using a variety of behavior modification techniques. Most 
of these systems, however, are based on reinforcement schedules, 
using rewards and tokens, and do not rely completely on punishment 
training. Of course, in most total institutions, it is the combination of 
punishment with rewards (the most powerful modifier of social be- 
havior according to established experimental research) that is used. 
The overall effectiveness of these systems has never been adequately 
evaluated. The advent of “A Clockwork Orange” did much to popu- 
larize the notion of modifying behavior through punishments and 
much to oversell the effectiveness of the technique. Whether or not 
these systems have worked, the feeling that prisoners are being 
“manipulated” by the scientific application of punishment is undoubt- 
edly very high. The popular belief, however, grossly overrates the 
effectiveness of these techniques and usually substitutes science fiction 
for fact when criticizing it.’ 

These are, however, very limited applications. We must ask the 
bigger question: does punishment deter criminals or would-be crimi- 
nals from future offenses ? 


INDIVIDUAL DETERRENCE: The work of Professor Daniel Glaser 
is most significant in this regard. His review of all research and sta- 
tistics on the effectiveness of prison in preventing repeated offenses 
up until 1964 demonstrated a number of important points. In gen- 
eral, he concluded that approximately one-third of inmates are re- 
turned to prison some time after release, usually within two to five 
years.17 More recent reviews of the effectiveness of prison as a re- 
formative agent (or at least, if one does not like that term, as a de- 
terrent) have all supported Glaser’s conclusions, having found that 
roughly 40 percent of released prisoners were eventually returned to 
prison.”* 

These results were once used as evidence that prison is 60 percent 
effective in deterring future offenses. But such a conclusion cannot 
be simply drawn, since it is possible to predict with some degree of 
accuracy, on the basis of age, prior record, and type of offense, whether 
or not the offender will recidivate. These factors have nothing to do 
with what goes on in prison. No studies have been able to isolate 
prison as the effective agent that brings about the 60 percent rate of 
“reform.” 

It is nevertheless important to recognize that the studies of recom- 
mittal to prison necessarily deal with a sample with a double bias. 
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First, those who end up in prison for the first time usually have an 
extensive record of prior arrests or convictions. That is, it is very rare 
for a first offender to be sentenced to prison. We are, therefore, 
never dealing with “first offenders,” or those one might expect to 
recidivate less. Second, the large institutions whose recidivism rates 
have been studied accumulate “hard core” offenders, since they re- 
ceive longer prison terms. Thus, at any one time, a large prison will 
have a very high proportion of repeated offenders—much higher than 
in the general population. We should, therefore, expect a high reci- 
divism rate for these institutions. 

It has also been found that the length of prison term (i.e., severity 
of the punishment) has no demonstrable relationship to subsequent 
criminal behavior.’® But again, such studies are confounded by the 
double bias of the sample, and there are some who insist that length 
of prison term /as been shown to be an effective individual deterrent2° 

Today, in the face of these conflicting interpretations of research 
findings, modern experts on the effectiveness of prison have neverthe- 
less concluded that, “With few and isolated exceptions, the rehabili- 
tative efforts [of corrections} that have been reported so far have had 
no appreciable effect on recidivism.” Why is this so when laboratory 
research suggests that punishment ought to work? 

There are many answers to this question. One has total control 
over the punishment schedule in the lab. There is virtually no contro! 
in the criminal justice system. Prison as a punishment also Jacks the 
specificity or “clarity” of the physical punishment so often employed 
in the laboratory. Though different persons no doubt have different 
pain thresholds, the variations are probably much less than individu- 
als’ perceptions of prison as painful. Furthermore, in the lab a series 
of short trials are performed in which a brief but effective punishment 
is used. On the contrary, in the criminal justice system, each “trial” 
(beginning with arrest through the end of prison term) is very, very 
long, by laboratory standards. Thus, the quality and duration of the 
punishment is much more complex in real life. Finally, we have seen 
that punishment may, under certain conditions, enhance unwanted 
behavior. It may be that behaviors learned in prison, perhaps “crimi- 
nal behaviors” from other inmates, will be reinforced by the punish- 
ment of prison, since these behaviors have been established as a result 
of the punishment procedure. 


GENERAL DETERRENCE AND MODELING: The “macro research’ 
of punishment in criminology has concerned itself with general deter- 
rence, not individual deterrence. Generally, the approach has been to 
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compare variations in crime rates with variations in official criminal 
punishments and draw conclusions as to the effects of punishment on 
crime rates. The assumption here is that it is the general populace 
that 1s deterred by the punishment of an individual criminal. The 
scientific validity of the position requires that at least the psychologi- 
cal process of the general deterrence model be demonstrated. If it can 
be done in the laboratory, so much the better. 

The general deterrence process has been clearly demonstrated to 
work in the laboratory by the long string of studies conducted to 
investigate the effects of modeling. In these experiments, models or 
actors are punished (varying the usual conditions of punishment and 
avoidance training, the status of the model, the subject, etc.), and the 
effects of these observed punishments upon the audience are as- 
sessed.** Much of the research in this area was conducted in relation 
to the learning of aggression from aggressive models and, inciden- 
tally, the complicating factor of punishers necessarily being perceived 
as aggressive. Although there is a wide variety of research findings 
in this area, it may safely be concluded that an audience (once again, 
usually children) learns response repertoires from watching models 
who are rewarded or punished and that many of the basic principles 
of direct learning also apply to learning from models. Modeling is 
the laboratory analogue of general deterrence. The general popula- 
tion is the audience, the various agents of the criminal justice systems 
are the model punishers, and the criminal the model for unwanted 
behavior which is punished. Of course, the audience’s perceptions of 
the respective roles of these models and the relationship between the 
audience and the models are crucial to the outcome of the punish- 
ment, just as is the child’s relationship to the punisher, usually a 
teacher or mother figure, in the lab experiments. The important point 
I wish to emphasize here is simply that the psychological process of 
general deterrence has been unequivocally demonstrated to work. 
Therefore, the macro studies of general deterrence are not founded 
on an arbitrary psychology, or even a simplistic psychology, as is 
often argued. 

Now that we have established that fact, let us look at the research 
on the major parameters of punishment effectiveness in both the 
laboratory and the field. One should keep in mind that we will be 
continually jumping from the experiment where the individual is the 
direct observer of punishment to the collective level where an indi- 
vidual is part of a large audience to the punishment of role models. 
Indeed, at the macro level of research, we commonly lose sight of the 
individual who is one of that mysterious group who did wot commit 


232 The Punishment Response 


a crime. Those who did commit a crime are, of course, those for 
whom the general deterrence process did not work. 


The Parameters of Punishment Effectiveness 


THE SEVERITY OF PUNISHMENT: The early work of W. K. Estes 
and B, F, Skinner” led them to the conclusion that the suppressing 
effects of punishment were only temporary. They increased the se- 
verity of punishment (the intensity of the electric shock), but this 
had no effect on the rate of extinction (elimination) of the unwanted 
behavior. This conclusion stood unchallenged for twenty years. But, 
as we have seen, it was eventually proved superficial. The work of 
N. H. Azrin and W. C. Holz** and many others clearly demonstrated 
that “both non-rewarded and rewarded behavior can be quickly, com- 
pletely, and permanently suppressed by punishment, provided it 1s 
severe enough.’”*° Indeed, I have already reported the cases of ani- 
mals ‘‘choosing’’ to starve to death rather than perform a food- 
rewarded but also punished behavior. 

It is comparatively easy to gauge increments in the severity of pun- 
ishment when one is using electric shock as punishment. What of 
other punishments and other subjects? Studies have not been con- 
ducted using very high intensities of punishment on human subjects 
because of ethical considerations. Thus, the findings for animals can- 
not be truly tested with humans. A number of studies have been con- 
ducted on children (the next best to animal subjects!) where intensity 
of punishment has been varied. The high intensity punishment used 
in these studies was typically a verbal rebuke, ‘No, that’s for the 
other boy,’’ combined with a loud noise (of around ninety decibels). 
It was found in these studies, with only a few exceptions, that “high- 
intensity physical punishment in most circumstances more effectively 
inhibits the punished behavior than does punishment that is less 
intense.’’** These researchers found that this principle applied even 
in the case of severe punishment for aggression in the home. Al- 
though severe punishment has been found to be characteristic of 
parents with aggressive children, their children’s aggression occurs 
outside the home. Within the home, the aggressive behavior is effec- 
tively suppressed by severe punishment.?? 

The exception to this research has been the study by Aronfreed and 
Leff** who found that high intensity punishment did not always lead 
to better inhibition of behavior when children were placed in a temp- 
tation situation, These deviant results were explained by postulating 
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that the punishment involved a high level of anxiety in the subjects 
which interfered with their ability to make the discriminations as to 
the appropriate behavior. In other words, it was argued that intense 
punishment creates an emotional] level that interferes with the learn- 
ing process. Other studies that have not supported the severity hy- 
pothesis have been those of field studies of child rearing, where 
parents have reported according to rating scales the degree, severity, 
and frequency of their punishment practices.*® 

We now turn to the criminological studies of general deterrence.*° 
The pioneering works in this field were those which tried to demon- 
strate that the death penalty had no deterrent effect on homicide rates. 
The general approach of these studies, mostly conducted in the 1950s, 
was to compare the homicide rates of various states in the United 
States that had abolished the death penalty to those that retained it. 
The results of all of these studies have since been debated and re- 
interpreted to support either abolition or retention of the death pen- 
alty. However, the conclusions made at the time by these researchers 
themselves were generally that the death penalty could not be proved 
to have a deterrent effect.*! Then, in a longitudinal study which ex- 
amined homicide rates before and after abolition of the death penalty 
in particular states, Thorsten Sellin concluded, “there is no clear evi- 
dence in any of the figures we have examined that the abolition of 
capital punishment has Jed to an increase in the homicide rate, or that 
its reintroduction has led to its fall.’"°* These results do not support 
the laboratory findings of the effectiveness of a severe punishment 
as an inhibitor. 

However, there were many methodological flaws in these early 
studies, and consequently a new generation of deterrence research 
began in the late 1960s which used increasingly sophisticated statisti- 
cal and methodological tools. This series of studies began with that 
by Professor Gibbs of the University of Arizona. For the first time, 
the parameters of severity and certainty of punishment were exam- 
ined. Using the median number of months served in prison as the 
measure of severity of punishment, Gibbs examined homicides from 
1959-61, using the rates provided by the FBI’s Uniform Crime Re- 
ports. He found that as the homicide rate increased, the severity of 
punishments decreased. Using similar, though increasingly sophisti- 
cated measures, especially the inclusion of control variables, a long 
string of studies up until 1975 have generally supported this finding. 
Of twelve major studies during this period, eight found the same 
relationship between severity of punishment and homicide rates. 
The relationship was more difficult to uphold for other crimes (the 
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FBI index crimes, which include homicide, rape, aggravated assault, 
larceny over $50, and auto theft, were most commonly examined). 
In fact, two of the studies, while finding support for the deterrence 
hypothesis for homicide rates, found the opposite for other crimes: 
crime rates for other index crimes, especially auto theft, creased as 
severity of punishment increased.** Thus, punishment may have facili- 
tated the criminal behavior rather than suppressed it. 

However, there were many uncontrolled variables in these studies, 
because we know that there are many factors that affect fluctuations 
in crime rates apart from punishment. The more important factors 
might be the level of activity of law enforcement, the number of 
personnel employed, changing social and economic factors. Few of 
these studies were able to control for such extraneous variables, but 
the more recent did to some extent. They also studied different time 
periods, although the bulk of supporting studies analyzed the same 
time period as Gibbs’s original study. Only two of the discrepant 
studies were conducted for that period. 

We may conclude, then, that although there are a few discrepant 
findings, on the whole macro studies of the relationship between the 
severity of punishment and the homicide rate provide general support 
for the deterrence hypothesis. These findings, taken together with the 
laboratory studies, allow us to conclude that very severe punishment 
should have a strong general deterrent effect. 


THE DELAY OF PUNISHMENT: The experimental research con- 
ducted on animals, children, and adults is quite clear about this. The 
effectiveness of punishment in inhibiting undesirable behavior in ani- 
mals decreases markedly as it is delayed from zero to five seconds 
after the undesirable act,®® reaching a minimum of effectiveness after 
about thirty seconds. In a classic study of beagles, Solomon and his 
co-workers gave the dogs “taboo training” by providing them with 
ordinary dry dog chow in a dish beside another dish of very savory 
fresh canned horse meat. The dogs were trained to eat only the dry 
chow; each time a beagle tried to eat the delicious horse meat, the 
experimenter punished the dog by a sharp rap on the nose with a 
tolled up newspaper. The dogs were divided into three groups. 
Group one was punished as soon as it touched the forbidden meat 
with the mouth or tongue (no delay); group two was punished five 
seconds after eating the meat; and group three was punished after 
fifteen seconds. After the training period the experimenter left the 
room, and the behavior of the dogs was observed through a one-way 
mirror. “Resistance to temptation” to break the taboo and eat the 
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forbidden meat was measured by the number of days it took each 
subject to break the taboo. Needless to say, the no-delay group re- 
sisted temptation for much longer than the other groups. But a strik- 
ing finding was that the delayed punishment groups behaved during 
the testing period as though the experimenter were still there: “After 
eating the few dry chow pellets, they put their forepaws upon the 
experimenter’s chair, or hid behind the chair . . . when they finally 
broke the taboo . . . they ate at brief intervals and ran away between 
bites.” When the zero delay group finally broke the taboo, their mood 
changed abruptly and they happily ate the horse meat without any 
apparent “guilt.” 

Similar experiments have been conducted with children, using a 
loud noise, sometimes accompanied by a verbal rebuke as the punish- 
ment for playing with forbidden toys. Once again, the longer the 
delay, the less effective the punishment.*' 

In criminological research there have been no formal studies on 
the effects of delayed punishment on deterrence of crime, although it 
is popularly believed that punishment has so little apparent individ- 
ual deterrent effect because it is delayed so long in the criminal justice 
system. This is further exacerbated by the argument that most crimes 
provide the perpetrator with immediate rewards. Eysenck™* has argued 
that an immediate reward will influence an organism much more than 
a delayed punishment, though there has been some disagreement 
since it has been shown that punishments can “reach back” further 
than rewards.*? 

There are a number of arguments against this interpretation of the 
lack of effectiveness of punishment in criminal justice because of 
delay. First, it may be argued (indeed, can be shown) that humans 
look ahead and can anticipate punishments more easily than animals, 
and therefore a delayed punishment acts almost immediately on the 
undesirable response. There are, in fact, ways of administering pun- 
ishment to enhance this effect.*° Second, there may be many secondary 
punishments attached to the forbidden act, such as the social stigma 
of getting caught. Again, the effects of “secondary reinforcers” have 
been well demonstrated in the laboratory. 

It now becomes clear to us why the modern deterrence theorist has 
put more emphasis on the threat of punishment than the punishment 
itself, In this way, he is able to account for the obvious and unavoid- 
able delay in actual punishment of the perpetrator. To the writer's 
knowledge, no experimental research has been conducted into the 
effects of threats of physical punishment versus actual physical pun- 
ishment. In general, verbal rebukes have been found to be not as 


236 The Punishment Response 


effective as physical punishments, but again these verbal punishments 
have usually been employed after the forbidden act. To test deterrence 
theory, the threats must obviously be made before—considerably be- 
fore—the expected onset of the forbidden act. 

Only one study has been conducted directly on this problem of 
threat, but threat of physical punishment was not used.*? Using the 
usual “‘resistance to temptation’’ experiment, children were “pun- 
ished”’ with severe and mild threats. For the mild threat, the child 
was told that the experimenter “would not be pleased” with him if 
he played with the forbidden toys. The severe threat added to this 
was that the toys would be taken away, the child would be “treated 
like a baby.” Both threats were completely successful in inhibiting 
temptation to play with the forbidden toys. Since these threats may 
be considered rather mild as punishments go (as far as threats go for 
that matter!), these are rather striking findings. There is a great need 
to follow up this study with investigations into the effectiveness of 
different kinds of threats, such as withdrawal of love versus physical 
punishment, compared with other types of punishments and with re- 
ward—in fact, in relation to all the parameters of punishment that 
we are reviewing in this chapter. 

It is worth noting that, as far as the criminal justice system is con- 
cerned, delay of punishment is not necessarily all that great. We tend 
to think of the punishment as being the sentence, if a fine, or the time 
served in prison, One could argue, however, that the process of pun- 
ishment begins at the point of apprehension and the eventual sen- 
tence is simply the end of a punishment of very long duration. 

The only way to increase the actual immediacy of punishment 
would be to allow for immediate and abrupt punishment such as was 
employed by the Romans for furtum mantfestum. A thief caught in 
the act could be summarily dealt with on the spot. This is not possible 
with our current criminal laws, except in some instances of parking and 
trafic violations where a fine may be charged immediately upon ap- 
prehension. Even here, however, the immediacy of punishment de- 
pends entirely on detection of the crime. It is apparent that in criminal 
justice the delay or timing of punishments merges with the question 
of certainty of punishment. In practice, they are not always easily 
separable; but in the laboratory we can study them separately. 


CERTAINTY OF PUNISHMENT: A common finding of two well- 
known field studies of delinquency was that the delinquents experi- 
enced inconsistent or erratic punishment at home.*? The punishment 
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practices to which they referred were those that mixed love-oriented 
techniques with laxity and punitiveness. 

In a pioneering study by Fisher,** one group of pups was con- 
sistently rewarded by petting and fondling when they approached 
the experimenter. Another group received the same training except 
that they were occasionally shocked for making approaching re- 
sponses. The pups who were both rewarded and shocked became 
much more dependent on the experimenter: their behavior had been 
strengthened rather than inhibited by the punishment. Similar results 
in pairing rewards with punishment have been found in a number 
of studies using anima]s, human adults, and children.** In fact, it has 
been found that children resist extinction of previously learned be- 
havior when they have been both punished and rewarded for that 
behavior more than those who are rewarded only. 

All of these studies have investigated only one aspect of incon- 
sistency: the unpredictability of rewards or punishments. Other 
models of inconsistency could be employed, such as differing degrees 
of intensity of punishment—gradual increase or a sudden increase of 
punishment—or differing schedules of punishment administered by 
different experimenters in the roles of mother or father. And there 
are probably many other possible variations. 

In the criminological field, since Beccaria and Jeremy Bentham, it 
is the certainty of punishment that has been the major object of in- 
quiry. This concept can only be partly related to the experimental 
research on inconsistency since the concept of certainty reflects the 
basically rationalistic utilitarian model of psychology in which the 
incipient offender assesses his chances of “getting caught.” To my 
knowledge, the experimental research on inconsistent punishment has 
not attended to this question, since it characteristically develops a 
schedule of random punishments which the subject could not learn to 
predict and therefore work out his chances of “getting caught.” 

Fortunately, at the macro level of analysis, one never has to get 
down to those difficult questions of psychology, and previous re- 
searchers have contented themselves with constructing a statistical 
index of certainty. In his pioneering study, Gibbs constructed a “cer- 
tainty index” simply by dividing the number of persons admitted to 
prison for homicide during the period he studied (1959-61) by the 
number of actual criminal homicide cases reported during that year. 
This way of arriving at a certainty index has been repeated in most 
subsequent studies. 

Of the twelve studies conducted since Gibbs’s in 1968, eight found 
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very strong negative correlations between the crime rate and the 
certainty of punishment.** That is, they found that as the certainty 
of punishment decreased, the crime rate increased. The strength of 
the relationship was much stronger than that found between severity 
and crime rate. In fact, for those studies that previously had re- 
ported no relationship between severity and crime rate, at least a weak 
relationship was found for certainty in the expected direction. Only 
one study found no relationship at all.*” 


COGNITIVE SrrucTURE: All of the experimental research that 
I have so far described has to some degree relied upon the idea that 
some kind of internal state, such as fear or anxiety, is invoked by 
punishment and the subsequent inhibition of the undesired response 
is reinforced by the reduction in their emotional state. That is, the 
omission of the act is “rewarded” by a reduction in anxiety or fear. 
Similarly, we have seen that this emotionality is assumed by one 
aspect of deterrence theory which emphasizes the importance of the 
threat of punishment. 

Other learning theorists have criticized this approach to punish- 
ment as being unduly biased toward behavior based on emotionality 
rather than “rationality” or ‘‘reason,” usually termed “cognitive 
structure.”” As Professor Parke suggests, ‘‘an adequate theory of te- 
sponse inhibition in humans requires that both cognitive and emo- 
tional factors be taken into consideration.”** By “cognitive structure” 
researchers have usually meant the degree to which reasoning and 
rationale are used by the punisher to ‘‘explain’’ the punishment. Field 
studies such as that by R. R. Sears** and his collaborators indicate that 
mothers who combined reasoning with physical punishment reported 
that punishment was effective more often than mothers who used 
physical punishment alone. 

In the laboratory, experiments were designed more clearly to con- 
trol the type of reasoning given the child and its effects on response 
inhibition. The design used was once again the “resistance to tempta- 
tion” model, in which children were forbidden to touch or play with 
particular toys and were punished by a loud noise if they did so. Then 
the experimenter left the room, and the children were observed for 
their resistance to playing with the forbidden toys. The subjects were 
divided into groups, “with rationale” and “without rationale.” All 
subjects were told, ‘Some of these toys you should not touch or play 
with,” and for the rationale group was added: ‘'. . . because I don’t 
have any others like them. And if they were to get broken or worn 
out from boys playing with them, I wouldn’t be able to use them any- 
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more. So for that reason I don’t want you to touch or play with some 
of these toys.’”®° The provision of the rationale increased the effective- 
ness of the punishment to inhibit temptation to play with the forbid- 
den toys. These findings have been repeated in many similar studies.” 
Other studies changed the type of rationale and still found it effective. 
In the study just described, the rationale was one explaining “objec- 
tive’ reasons for the rule (i.e., the toys will get worn out). In other 
studies, the rationale was one that emphasized the child’s intentions: 
“No, you should vot have wanted to pick up that thing.’’*’ 

Other research has shown that the generalization of response inhi- 
bition was not enhanced by the addition of a rationale to the punish- 
ment. However, two recent studies have shown that the addition of a 
rationale enhanced not only the effectiveness of punishment, but also 
the generalization of the inhibition to other forbidden acts.** The rea- 
son for this discrepancy may be that those studies demonstrating effec- 
tiveness of rationale in generalizing inhibition were conducted with 
adolescents, whereas most other studies were with younger children. 
The explanation advanced is that younger children respond to the 
immediacy of punishment and to each situation separately. In con- 
trast, as the child grows older, he learns to discriminate the situation 
in which he is punished and develops general rules for his behavior. 
Thus, the cognitive structure of the punishment situation is more 
effective for the older child, because he is assisted in interpreting the 
situation by the rules he has learned and therefore is able also to 
generalize to other situations. Parke reports research that supports 
this hypothesis.** 

The relevance of cognitive structure to criminological research on 
punishment is, of course, crucial. One of the broad assumptions of 
the criminal law is that the ordinary man knows what the law says 
and is thus able to adjust his behavior accordingly. The criminal law 
does not allow ignorance of the law as a defense, except in the rare 
cases of retroactive laws. Some apparently disturbing studies have 
been conducted in this area. 

We saw in the last chapter how proponents of the utilitarian prin- 
ciples of punishment argue for the general preventive functions of 
the criminal law. People are not only deterred by the threat of punish- 
ment, but also learn as a result of the “moralizing educative and 
habituative” process of the criminal law. It follows, then, that law- 
abiding people should have a good knowledge of the criminal law, 
especially its punishments, and offenders should have a very poor 
knowledge. 

The fact is, many studies have found that most people have pre- 
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cious little knowledge about the criminal law and its penalties.®° In a 
well-known study, D. Miller®® interviewed ‘‘criminals, potential crim- 
inals and law abiding citizens’ and found that the general population 
had the least amount of knowledge concerning punishments for a 
variety of offenses, such as assault with a deadly weapon, rape, and 
check forgery. The sample of adult incarcerees was the most knowl- 
edgeable. Of course it is obvious that those who have been punished 
for crimes and mixed with others who have also been punished will 
naturally be more knowledgeable about punishment than the general 
population. One would therefore predict, according to the cognitive 
structure hypothesis, that this group would commit fewer crimes in 
the future. We know also that this is not the case. Miller’s study can- 
not be used to disprove the general deterrence hypothesis, since one 
would need to survey those who have not yet committed an offense, 
but do subsequent to the survey, to be able to make a valid compari- 
son with the general population's knowledge of the criminal law and 
its punishments. A further argument is often made that it is not so 
much specific knowledge of crimes and their punishments that is 
important, but a general disposition toward law-abiding behavior. 
But again, if one surveys the general population, according to their 
general perceptions of the seriousness of crime and punishment, and 
compares this with subsections of the population that display statis- 
tically higher rates of crime (e.g., poor black, lower social class), one 
finds generally no substantial differences.*” 

Perhaps what we should look at is not the knowledge of the pun- 
ishments or the law per se, but the assessment that people make of 
the probability of being caught. It may well be that criminals or 
potential offenders, because they have more knowledge of the work- 
ings of the criminal justice process, are able to make more realistic 
assessments of the probability of getting caught and the likely severity 
of the punishment than the general population. Thus, they may assess 
the ‘‘pay-off” (reward) of committing a crime as well worth the ex- 
pected probability of being punished at all or, if punished, the degree 
of its severity.°* This would appear to be highly relevant to those 
crimes in which the reportability and/or clearance rates are very low 
(e.g., rape, burglary). 

What I have suggested here is that the relationship between cer- 
tainty and cognitive structure may be crucial to the effectiveness of 
punishment in the area of criminal justice. Indeed, the comparative 
importance and interaction among the parameters of punishment has 
been a major focus of experimental and, to some extent, criminal 
justice research. 


The Science of Punishment 241 


INTERACTION AMONG THE PUNISHMENT PARAMETERS 


Severity and Delay. In general, although there is some disagree- 
ment, laboratory research suggests that a severe punishment will ef- 
fectively overcome the weakening effects of delay of punishment. 
This relationship is more clearly illustrated by Diagram 1. 


DIAGRAM 1 


Relationship between Delay and Severity of Punishment 
Found under Experimental Conditions 


High Late 
Deviation Punishment 
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* This and diagrams 2, 3 and 4 are adapted from R. D. Parke, in Early Expertences 
and the Process of Socialization, ed. R. A. Hoppe et al. (New York: Academic Press, 
1970), pp. 87-93. 


Severity and Certainty. I have been unable to locate any experimen- 
tal studies that have directly compared the effects of these two punish- 
ment parameters, although it would be reasonable to infer that a 
“sufficiently strong punishment will suppress behavior effectively 
even if it is only occasional.’”®° There is little doubt that severity of 
punishment is the main or central parameter of punishment as far as 
the experimental studies are concerned. 

Criminal justice research has focused almost entirely on the rela- 
tionship between these two variables. These studies, where significant 
negative relationships with the crime rate have been found between 
certainty or severity, have almost all found certainty to be the more 
important variable. It has been concluded by a number of these 
researchers that “severity only has a deterrent impact when the cer- 
tainty level is high enough to make severity salient.”*’ This postu- 
lated relationship is illustrated in Diagram 2. 
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DIAGRAM 2 


Postulated Relationship between Certainty and Severity of 
Punishment Found in Criminal Justice Studies 
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Cognitive Structure, Delay and Severity. As we saw above, high 
cognitive structure in the form of a rationale accompanying a punish- 
ment increased response inhibition. Parke reports a number of studies 
which have also shown that the provision of a rationale is sufficient 
to overcome the significant difference between early and late punish- 
ment. This relationship is clearly demonstrated in Diagram 3. The 


DIAGRAM 3 


Relationship between Cognitive Structure and 
Timing of Punishment 
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rationale was also able to make up for the loss of effectiveness of low 
intensity punishment, as we can see from Diagram 4 which displays 
essentially the same pattern as for delay and cognitive structure. 





DIAGRAM 4 
Relationship between Severity and Cognitive Structure 
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Intensity 
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Another important finding has been that the provision of a ration- 
ale for the punishment considerably enhances the stability of response 
inhibition over time. In two studies, it was found that subjects who 
were provided with a low cognitive structure during the punishment 
process, while resisting temptation at the initial five-minute testing 
period, were more likely to perform forbidden acts at later periods 
(three five-minute periods were used). 


Varieties of Behaviors and Their Punishments 


The research findings I have reported so far have been limited to 
a narrow range of punishments and behaviors. In the laboratory the 
punishments most commonly used have been those of electric shock, 
and the behaviors punished often have not been clearly specified, 
though usually they have been “instrumental” behavior—that is, be- 
haviors that would lead the animal to a particular end in a sequence 
of behavior, such as running a maze where rewards were obtained at 
the end. For children, the kinds of behaviors punished have predomi- 
nantly been those of touching or playing with attractive toys which 


244 The Punishment Response 


the experimenter has forbidden the child to touch. The punishments 
most commonly employed here have been loud sounds and occasion- 
ally verbal rebukes. Other studies have also used aggression, again 
defined in a rather narrow setting, as the punishable behavior. 

Because most of these experimental studies have been conducted 
in the laboratory, we must, of course, be wary of generalizing from 
them to field conditions. However, there is a line of studies, con- 
ducted in as close to “real life” conditions as possible, which have 
investigated the effects of social isolation (‘time out’’) as a punish- 
ment on children in the classroom. Over the past ten years several 
studies have been conducted which have clearly demonstrated that 
time out is an effective punishment to suppress vocalization, aggres- 
sion, and “‘out-of-sort’’ behavior.* The significance of this research 
is mainly the effects on children other than the child punished. These 
studies therefore provide the analogue of incapacitation as punish- 
ment, They have, however, been conducted predominantly with chil- 
dren of elementary-school age. It would be of special interest if such 
studies were conducted among adolescents (the upper end of which 
is the high crime-prone period) to see if incapacitation of delinquents 
also has desirable effects on other adolescents in contact with them. 
One suspects that research of this kind should have been conducted 
before it was decided to ‘divert’ delinquents from the criminal jus- 
tice system—-back, one presumes, into the ordinary school.* 

Criminal justice studies have mainly confined themselves either to 
homicide or the FBI index crimes, because statistics on these crimes 
are easily available. We have seen that deterrence has variable results 
according to the particular crime and it seems to have its most demon- 
strable effect on homicide. Two studies that examined other index 
crimes found that increases in severity and certainty of punishment 
were related to increases in these crimes, especially auto theft.® 

A number of studies have been conducted in other areas, using 
different measures of certainty and severity and examining crimes 
other than the index crimes. Most of these studies have utilized the 
early methodology of the death penalty researchers, by taking advan- 
tage of changes in the severity and certainty of the law in relation to 
a particular crime, measuring the rate of that crime before and after 
the change. It has been found that a drastic increase in penalty and 
level of enforcement of parking fines on a university campus pro- 
duced a 30 percent reduction in offenses ;** but in another study vari- 
ous school offenses, such as violation of alcohol use rules, getting 
drunk, stealing or marking up library books, were not reduced by 
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direct threats (this study used self-report methods rather than official 
records of offense rates) .*7 

In a study of taxpayers, researchers tried various ways to stop tax- 
payers from cheating on their returns and found that appeals to con- 
science worked better than direct threats, although both were very 
effective.*® The impact of harsher penalties for speeding was studied 
in Connecticut, and little support for deterrence was found.®* Nor 
was the introduction of harsher penalties for rape found to have any 
effect on the rape rate in Philadelphia.” Finally, the effects of in- 
creases in severity and certainty of punishment for skyjacking were 
studied, using the reports of skyjacking in the New York Times as 
the measure of the “skyjacking rate.” Increase in the certainty of 
punishment was found to have marked effects on reduction in the 
number of skyjackings, but the effects of severity appeared to be 
unsupportable.”* 

In general, our conclusions are that although there are some mixed 
results, deterrence has been shown to work for some crimes, espe- 
cially if certainty of punishment is strong. The effects of increasing 
severity of punishment for crimes needs further study, but it appears 
as though severity is of lesser importance in suppressing unwanted 
behavior in the real-life situation of crime. This bears consideration 
since the majority of experimental studies have concluded that it is 
severity that is the dominant parameter of punishment. 


Gaps and Shortcomings in Punishment Research 


THE GAP BETWEEN THE EXPERIMENT AND REAL LIFE: For many 
obvious reasons that I have mentioned throughout this chapter, it is 
extremely risky to jump directly from the experiment to real-life 
situations. The laboratory resembles the perfect tyranny, and society 
has not yet achieved such a state of perfection. Thus, the results ob- 
tained with animals, children, and even adults although more defini- 
tive must be carefully researched in real life. 

In fact, learning theorists have been accused of constructing a 
“mythology of childhood” that has nothing at all to do with real 
life.”* But in defense of experimental studies, it must be said that they 
have Jed to a clear specification of the basic parameters of punish- 
ment and to a thorough analysis of the way punishment works. To 
bridge the gap to real life, naturalistic observations of the process of 
punishment would be of great benefit. Occasional surveys suggest to 
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us that physical punishment, for example, is used by almost all 
parents.” Yet we know little of the situations in which they will use 
it, its effects, and the methods of its application. The more subtle 
verbal punishments used by both teachers and parents could also 
stand intensive naturalistic observations. Only in this way will we be 
able to make the bridge between the laboratory and real life. 


SHORTCOMINGS OF CRIMINAL JUSTICE DETERRENCE RESEARCH: 
There are many, many criticisms made of these studies, so I will only 
mention the main ones here." 

All of the studies have relied on statistical measures of correlation 
from which one cannot easily make cause-effect conclusions. Thus, if 
we find that the crime rate during a particular period decreases when 
certainty increases, it does not follow that increased certainty caused 
the decrease. Statistically, one could just as well argue that the de- 
crease in crime caused the increase in certainty. We do not make this 
conclusion because our prior knowledge of the effects of punishment 
tells us that this is not likely. 

Further difficulty arises when one considers that there may be all 
sorts of other factors that affect the crime rate at the same time as the 
increase in certainty is operating. For example, there may be changes 
in official policy, economic conditions, urbanization, age structure of 
the population, and many other things, especially if the time period 
is a long one. However, it is true that later economic studies such as 
Ehrlich’s managed to control for many of these factors, although 
some have argued that his selection of time periods was a crucial 
determinant of his results.” 

There is also a ‘catch 22.’ To increase the certainty of punishment, 
one must necessarily increase the level of law enforcement. In so 
doing, one will necessarily increase the “crime rate” since one would 
expect the police to arrest more criminals. Thus the “crime rate” will 
go up rather than down, even though others may have been deterred. 

Changes in sentencing policy or legislation may change the way 
crimes are “charged” and subsequently processed into a particular 
category. For example, reintroduction of the death penalty could re- 
sult in more offenders pleading insanity as defense, thus possibly 
changing the categorization of their offense. 

The majority of the sophisticated methodological studies have used 
imprisonment as their sole indicator of punishment. Investigation 
into a wide range of ‘punishments’? concomitant to processing the 
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offender from arrest to sentence ought to be considered, as we have 
seen that different punishments do have different effects. 

Perhaps the most common argument against deterrence theory has 
been that it assumes a simplistic underlying psychology. It is surely 
quite clear that this criticism is unfounded. It was never applicable 
to Bentham’s psychology, and is even less so to the psychology of 
punishment reviewed in this chapter, all of which may be construed 
as underpinning the assumptions of deterrence theory. There is the 
suggestion, though, that research and theory should be extended into 
the more cognitive aspects of punishment which both deterrence 
theory and punishment research have tended to ignore until very re- 
cently. But once we move into this area, 1 would argue that we are 
going beyond the meaning of the word ‘‘deterrence’’ and should sub- 
stitute the word “prevention,” which incorporates a much broader 
array of psychological, social, and political processes. 


RESEARCH INTO GENERAL PREVENTION: If we were seriously 
interested in the prevention of crime by using punishment, we would 
go beyond the conventional punishing only after a crime is commit- 
ted, and take seriously the writings of various authors concerning 
the moralizing, habituative, and educative effects of the criminal law. 
This expanded view of general prevention shows the great relevance 
of the research on the effects of punishment on children, since we 
know that, if habits or education are to be effective, starting early 
is a great advantage. The logical extension of this view, then, is that 
children should be educated from an early age concerning punish- 
ment and criminal laws that are both possible and dealt out. Research 
is therefore needed to investigate the process by which children learn 
not to commit crimes (i.e., socialization). Since most studies have 
shown that people are blissfully ignorant of the criminal law and its 
penalties, perhaps the crime rate is high because of this. A develop- 
mental approach seems to be more appropriate here. 


Puslicity: A major point in Bentham’s system was that the pun- 
ishment of a crime should be widely and flamboyantly publicized. Up 
until the nineteenth century this aim was indeed achieved since, as we 
have seen, the public or community played a central part in the pun- 
ishment—in many cases in actually administering the punishment, 
for example, the pillory. The popular belief appears to be that pub- 
licity of crimes, especially the fictional crimes of a TV series, encour- 
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ages the commission of more crimes.” Publicity is a central variable 
that has been left out of almost all deterrence studies, yet the com- 
munication of threats has been a central feature of advertising media 
in health and other propaganda campaigns. Considerable research 
evidence suggests that the use of threats of unpleasant consequences 
is most effective in changing behavior and attitudes.”” The campaigns 
against smoking, overweight, toothpaste advertisements that empha- 
size “no cavities,’ and many others, make use of this long line of 
research. Once again, however, it has generally been found that 
milder threats appear to be more effective than severe threats. Re- 
search in the area of effectiveness of legal threats has been limited 
to the study mentioned earlier concerning tax statements, where it 
was found that threats were effective, but not as effective as “appeals 
to conscience.’’ Another study sent threatening letters (“the records 
of the Department of Motor Vehicles show that you may be a negli- 
gent operator as defined by law’’) which mentioned the possibility 
of license suspension. Traffic convictions were substantially reduced 
by this threat.’ 

A recent study on the effects of publicity of punishment on the 
general deterrence of homicide has been conducted by Carol Trilling.” 
This study is noteworthy for the number of controls used, the elimi- 
nation of spurious variables, and its use of individual homicide data.*® 
Trilling found only minimal support for the general deterrent effects 
of actual punishment on the homicide rate, nor did she find any sig- 
nificant effects of the publicity of punishment as a deterrent. Bentham 
envisaged a day when the publicity of punishment would be enough 
in itself, So far, the empirical evidence does not favor his optimism. 


Conclusions 


What conclusions can we make from this bewildering array of 
research findings and interpretations? I have suggested that the re- 
tributivists must build a stronger case if it is shown that a single 
punishment may affect the whole person. We have seen from the lab- 
oratory research that punishments may be administered in such a 
degree and kind as to have an enormous effect on an individual, but 
may also eliminate specific behaviors and apparently leave the rest 
of the person's behavioral repertoire unaffected. The empirical evi- 
dence, therefore, is not damaging to the retributive argument, though 
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it still remains for the retributivist to provide us with his list of 
retributive punishments and to spell out their effects, or lack of 
effects, on the individual. 

The utilitarian is on much shakier ground. Although the labora- 
tory experiments have shown that the models of both individual and 
general deterrence should work, empirical evidence from real life 
situations is inconclusive. The utilitarian, therefore, who supposedly 
sees punishment as inherently evi! and must therefore demonstrate 
that the good it brings outweighs the bad (i.e., that punishment ac- 
tually “deters” or “prevents” crime), finds himself in the position of 
having to admit that he is administering an evil even though there 
is no hard evidence that it is doing any good. 

In the face of such uncertainty and doubt about its efficacy, why do 
we persist in its use? Throughout this book, I have given historical 
and cultural reasons in answer to this question. Perhaps the more 
obvious answer is that we are simply all sadists. 





12 


The Punishers 
and the Punished 


If the surveys of parental use of punishment are to be believed, the 
chances are that just about everyone has been physically punished; 
over 90 percent of persons surveyed in many studies since the 1930s 
report that they were spanked as children, and a similarly high propor- 
tion of parents admit to using corporal punishment with their chil- 
dren.! We also saw in Chapter 4 that corporal punishment of school 
children continues to be widespread. Therefore, the chances are that 
most people reading this book will not only have been corporally 
punished during their lives, but also will have found themselves in 
the role of punisher. To draw the distinction, therefore, between the 
punishers and the punished in terms of static characteristics such as 
personality traits appears highly artificial, since punishing and being 
punished are experiences common to us all. However, it may be that 
there are wide individual differences in responsiveness to punishment, 
either as the punisher or the punishee, so it is well to look at some of 
the research which postulates the existence of such differences and 
their personal and social correlates. 


The Punished 


Professor Eysenck? of the Maudsley Institute has advanced a num- 
ber of propositions based on laboratory research of the kind that I 
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have described in the previous chapter. Eysenck’s basic propositions 
are: 


1. The general population may be divided roughly into two broad 
personality or character types: introverts and extroverts. Cutting 
across this division is a continuum ranging from high to low neuroti- 
cism. These characteristics are defined and isolated according to 
pencil and paper tests developed by Eysenck. 

2. There is a wide variation in susceptibility of individuals to pun- 
ishment (conditioning) and these individual differences are dis- 
tributed throughout the population normally just as height, weight, 
and intelligence. Furthermore, conditionability is an inherited bio- 
logical disposition. 

3. Generally, extroverts are less easily conditioned than introverts. 

4, Although extroverts are less susceptible to physical punish- 
ments, they may be more susceptible to punishments that isolate them, 
such as prison, sensory deprivation, time out. Introverts are more 
susceptible to all types of punishment, especially physical punishment. 


This theory, while possibly plausible for some types of crimes, such 
as those built up through habit, cannot apply wholesale. It clearly 
conflicts with the most dominant crime causation theory in the United 
States, the theory of differential association, which argues that crimi- 
nals learn crime from other criminals. They therefore must be good 
learners, not bad learners, to become criminals. Eysenck’s theory, how- 
ever, would apply if he could show that extroverts responded quickly 
to immediate rewards, but very slowly to punishments, since it has 
been suggested that most crimes provide the offender with immediate 
rewards.* When one overlays the neuroticism factor in Eysenck’s 
model, this is in fact what he argues, since a factor of neuroticism is 
inability to delay gratification. 

One could go on for many pages outlining a host of typologies of 
criminals and potential criminals and arguing for their greater or 
lesser responsiveness to punishment. However, it must be recognized 
that attempts to establish differences in personality and character 
traits and values between criminals and noncriminals have remained 
generally unconvincing. Although there are no doubt some specific 
types of personality “disorders” which are more likely than other 
types of behavior disorders to get a person caught up in the criminal 
justice system (e.g., the “psychopath” or “sociopath,” the ‘“‘danger- 
ously violent person,” the “kleptomaniac’—and the existence of 
these more extreme types is even strongly questioned by many), the 
majority of criminals cannot be distinguished by general personality 
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characteristics from the noncriminal population, that is, of course, 
if one controls for social class, race, age, and sex. 

It is a well-established fact that our prisons are populated pre- 
dominantly by the lower socioeconomic classes, predominantly young, 
black males. While we cannot easily conclude that the first offenders 
of this specific group have offended because they were not susceptible 
to the threat of punishment, since there are a host of other reasons 
people commit crimes that may easily overwhelm the threat of pun- 
ishment, it is a fact that the majority of repeat offenders are also 
from this specific group. Recognizing that the majority of the young, 
poor, black male population does not end up in prison, we are surely 
forced to conclude that there must be something special or peculiar 
to this group of repeaters. If, when we conduct our tests and cannot 
find essential differences between this offender group and the non- 
offender group, it makes a lot of sense to begin at the most obvious 
point: that the repeat offenders have not suppressed their criminal 
behaviors as a result of the punishment they have experienced. There- 
fore, either they are less susceptible to the effects of punishment as a 
suppressor or the process of punishment applied by the criminal jus- 
tice system is having the opposite effect of facilitating the undesirable 
behavior. The most common circumstances in which this occurs, 
according to the experimental punishment research, are when one 
punishes behavior that has previously been established by punishment 
training or when rewards are used at the same time as punishment 
for the sane behavior. Since research suggests that lower-class blacks 
punish with physica! punishment’ more than middle-class whites 
(who use guilt as the major mechanism of socialization), one might 
conclude that indeed much of black criminality has been established 
as a result of punishment training. For example, a juvenile gang mem- 
ber’s misbehavior may bring him immediate rewards, such as status 
or “rep” with other gang members. If his parents find out, he may be 
severely physically chastised. Thus he is punished and rewarded, the 
net result being the strengthening of his mischievous gang behavior. 
According to punishment research, subsequent punishment will 
merely facilitate this undesirable behavior. 

Psychoanalysts have argued that certain individuals have an over- 
whelming desire to be punished and commit crimes to satisfy this 
desire. Actually, as we saw in Chapter 2, the classical psychoanalyst 
would say that we all have an urge to be punished. Some psycho- 
analytical theorists have suggested that the middle class punishes 
much more behavior than the lower class, since the repression of sex 
is of major importance for the middle class. Perhaps this may have 
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been so some years ago when these theories were invented, but it is 
certainly questionable today.® It would also lead to the hypothesis 
that middle-class individuals should be more criminal, since they need 
more punishment because they are more guilty. It turns out, however, 
that the middle class are more guilty about administering punishment, 
rather than receiving it, as we shall see. 

Other psychoanalysts have pointed to the ability of certain indi- 
viduals to play upon punishment to suit their own ends. Many of 
Professor Fritz Redl’s aggressive delinquents tried all manners of 
trickery to provoke their group leaders into physically chastising 
them.’ Punishment can be useful to the punished as a defense mech- 
anism, especially if the punisher is full of guilt about administering 
punishment and it is physical punishment. We shall have more to say 
about this later, when we consider Professor Redl’s punishment 
techniques. 

To cover all the possibilities of behavioral types, their responsive- 
ness to punishment, and their overlap with crime would take another 
book and would also take us beyond the boundaries of this brief sur- 
vey. Suffice it to say that since we know that there are wide individual 
variations in height, weight, intelligence, response to pain, and many 
other attributes, it is reasonable to assume that there are wide varia- 
tions in response to punishment. That such persons are distributed 
randomly throughout society’s institutions is surely doubtful. Basket- 
ball players are, after all, abnormally tall. Why shouldn’t repeat 
offenders be abnormally criminal ? 

One policy conclusion is inescapable. Since it would appear that, 
as a group, lower-class, young black males are currently least deter- 
rable by criminal punishment, utilitarian doctrine leads us to recom- 
mend this group as a target group, for which special attempts should 
be made to increase the certainty of punishment, convey the threat of 
punishment, and publicize the application of punishment. Would 
this be discrimination? In the final chapter we will consider this prob- 
lem in more detail, and hopefully resolve it. 


The Punisher 


We are all punishers. So long as there are children and animals in 
the world, there will always be someone readily available to punish. 
Parents, teachers, foremen, managers, and so on are called upon to 
punish those under them at some time or another. Among other 
things, the effective deployment of punishment makes them “good” 
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or “bad” parents, teachers, or managers. Punishment is therefore very 
close to most of our hearts, and we find it very difficult to separate 
our thinking from our emotional attachment to it. 

Most important, since we have all been on the receiving end of 
punishment, we find it very difficult to separate the process of punish- 
ment from the almost universal authoritarian nature of the situations 
in which it occurs. This point was most clearly demonstrated by the 
famous Milgram experiments.® In these studies, Milgram, using con- 
federate subjects, tricked naive experimenters into thinking that they 
were giving electric shocks to the subjects who were supposed to learn 
certain memory tasks. Whenever the subject gave a wrong answer 
(prearranged to be about three out of every four), the naive experi- 
menter was instructed to administer an electric shock to the ‘‘victim,”’ 
who then responded increasingly with screams and kicking at the 
wall. The dial of the bogus generator ranged from “‘slight shock” to 
“Danger: Severe Shock.” Of his forty subjects, only fourteen refused 
to obey the command to go beyond the level of extreme shock. 
Twenty-six shocked up to the extreme end of the dial, beyond the 
“Danger” point, even though they perceived that the shocks were 
very severe and heard the victims’ screams. 

Many different conclusions may be made from Milgram’s studies. 
Milgram insists that the results obtained were most unexpected and 
that a group of college students surveyed as well as a number of 
Milgram’s colleagues predicted that the majority of subjects would 
disobey much sooner. But from what we know of the cultural history 
of punishment of the Western world, these results are not at all 
surprising. It is perfectly natural for physical punishments, even se- 
vere punishments, to be administered to persons of lesser power on 
the commands of those of higher authority. Why should it be resisted 
when punishment is so much a part of the fabric of our way of life? 
The question not addressed by Milgram, therefore, was whether or 
not it was obedience that caused the naive experimenters to punish 
the victims so mercilessly or the physical punishment itself. Would 
the naive experimenters, for example, have obeyed commands to take 
off their clothes and copulate with the ‘‘victims’’? Or would they 
have obeyed the commands if they had been allowed, say, half an 
hour to have a drink and get to know the “victim’’ first? The expert- 
ments leave many questions unanswered and have been criticized 
from many different points of view.° The popular conclusion drawn 
from these studies is that man is weak and obedient and, because of 
this, the situations of Nazi concentration camps arise. It should be 
said, however, that many of Milgram’s naive experimenters showed 
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signs of deep stress and strain. Milgram describes one such person: 


I observed a mature and initially poised businessman enter the 
laboratory smiling and confident. Within 20 minutes he was re- 
duced to a twitching, stuttering wreck, who was rapidly approach- 
ing a state of nervous collapse. He constantly pulled on his earlobe, 
and twisted his hands. At one point, he pushed his fist into his fore- 
head and muttered: “Oh God, let’s stop it.” And yet he continued 
ee to every word of the experimenter and obeyed to the 
end,10 


The interpretation overlaid on these observations has been that the 
subjects did not really want to punish and only did so because they 
were told to, thus the considerable stress exhibited during the experi- 
ments. But we have seen throughout this book that we are deeply 
ambivalent about the use of punishment and have gone to all sorts 
of lengths to avoid directly administering it, or at least shouldering 
the responsibility for it. In the Milgram situation, it was not only 
perfectly clear who was doing the punishment, but it was also per- 
fectly clear who was giving the commands or at least explicitly bear- 
ing the responsibility for administering the punishment. An alterna- 
tive interpretation therefore may be that the subjects wanted to 
punish the victims and felt stress simply because of this desire. And 
since virtually all punishment in modern society is administered 
within an authoritarian setting, with the view to repressing undesir- 
able behavior, the authoritarian setting provided in the experiment 
was a perfect one to enhance the subject’s preparedness to punish. 

The results are therefore not at all surprising, although they are 
significant, since the experiments do provide one analogue for the 
closed authoritarian situation of total institutions. Indeed, many of 
these findings were ratified by another famous experiment by Zim- 
bardo,'* who thrust college students into a “mock prison’’ and once 
again found that ‘‘ordinary” students suddenly developed harsh au- 
thoritarian and punitive attributes when forced to play the role of 
guards. Once again we should not be surprised at these findings. 
Punishment is embedded in the history of our culture and is deeply 
imprinted on our characters. Given the appropriate authoritarian 
conditions, it is only to be expected that “ordinary” persons will pun- 
ish. This is especially true when the subjects, as in both experiments, 
are necessarily placed in a situation that is half real and half unreal 
so that they have no external cues to assist them in dealing with the 
deep psychological urges of culture that they are exposed to. It is 
likely that many were perceptually disoriented and unable to make 
firm judgments of what they were doing. 
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Authority, in our society, is inextricably and profoundly related to 
punishment. We have reached the stage, in fact, when one wonders 
whether either could exist without the other. Can one imagine pun- 
ishment occurring between peers? This would be the experimental 
analogue of retributive punishment. Retribution has receded so far 
from our society that it has never been investigated in the same way 
as has utilitarian (authoritarian) punishment. This is, of course, 
understandable since our society depends upon authority for the 
maintenance of social order. Studies of retribution would necessarily 
turn to mutual bargaining over punishments.’* The most insightful 
work in this area has-been that conducted by the great Swiss psycholo- 
gist, Jean Piaget in his study of the moral judgment of children. 
Piaget showed that blind obedience to authority, the parent, is the 
first justification of punishment learned by the young child, and this 
justification is later imputed to siblings and playmates who punish 
them. Piaget then argues that out of the basic structure of the social 
life of the child, a cooperative model of punishment ensues, where 
each child sees his punishment by another child as reciprocal or 
justified on the grounds of “mutual respect.” In this way, children’s 
games are played, and the rules abided by: 


The ethics of mutual respect, which is that of good (as opposed to 
duty), and of autonomy, leads, in the domain of justice, to the de- 
velopment of equity, which is the idea at the bottom of distributive 
justice and of reciprocity.38 


Apart from the superficial assumptions of the nature of distribu- 
tive justice, which I will discuss in more detail in the following 
chapter, Piaget also makes one very large assumption—that the struc- 
ture of social relationships among children is made up of “equals.” 
One doubts this very much since studies of gangs suggest that they 
can be highly structured in status. In this situation, “mutual respect” 
is more likely to mean respect for status or physical prowess. One 
might argue that, by definition, punishment between siblings should 
be dominated by the authority of each sibling over the other (i.e., the 
older or bigger over the smaller). However, since the parents have 
total control over the assignment of status in the family, they may 
easily cut across the “natural” pecking order and assign status accord- 
ing to other criteria, such as intelligence, success at school, beauty, 
etc. In this situation, it can be seen that the function of punishment 
among siblings would become a quest for status rather than mutual 
respect. 

However, in the area of children’s games, where children are 
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“equalized” by the rules, Piaget did indeed show that punishment 
was justified by children on the grounds of reciprocity or mutual re- 
spect. His discovery of reciprocal punishment in children is of con- 
siderable importance to an evolutionary theory of punishment, as we 
shall see in the following chapter. 

For the moment, we may conclude that probably all of us possess 
the desire to punish others of less power than ourselves, but we also 
suffer considerable guilt for wanting to do so. Morever, there seems 
to be a third force (reciprocity) which demands that, in situations 
of wrongdoing, one must use punishment—and many feel guilty over 
that! In his treatment of aggressive children, for example, Professor 
Red] reports that even his trained clinicians who are, or were then, 
renowned for their nonpunitive approach, felt guilty if they did not 
use punishment techniques.’ The conclusion is that perfect authori- 
tarian conditions in which direct responsibility of the punisher is not 
clear provide the best possible situations for the ordinary man to turn 
into a torturer. 

The experiments I have described were, after all, experiments of 
brief duration. What of situations in which these conditions pertain 
for long periods in real life? What do we know about prison guards, 
executioners, and torturers? Unhappily, very little, and what is known 
tends to be shrouded in myth and romance. 


Executioners: The Hangmen of England 


The history of and beliefs about the kinds of men who became 
executioners through British history make fascinating stories on their 
own, and certainly some of them were great characters in their own 
right.!® In 1616, orle Gregory Brandon succeeded the famous Derrick 
who executed the Lord of Essex, and through a practical joke, he was 
gtanted a coat of arms. From that day he was called “Esquire” and 
the honorific title has been attached to all executioners since. Bran- 
don’s son, Richard Brandon, “qualified for the post as a boy by be- 
heading cats and dogs.’’"® He was followed by one Lowen and then 
Edward Dun, who had the doubtful honor of exhuming Cromwell’s 
body and hanging it. 

On September 11, 1663, the most famous of all English hangmen, 
Jack Ketch, succeeded to the office and held it until 1686. During his 
“reign” he beheaded, hanged, and burnt many people, and bungled 
two famous executions—those of Lord Russell in 1683 and the Duke 
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of Monmouth in 1685, in which he took several! strokes to sever their 
heads. The belief is that he was a brutal, bloodthirsty fellow who was 
hated by the people. Since his name has ever since been used as a 
synonym for “hangman,’” one might say that he gave subsequent 
hangmen a bad name. 

The next hangman of notoriety was John Price who hanged from 
1714 to 1715. On taking the job, he began to live beyond his means 
and was eventually arrested for stealing seven shillings. This caused 
him to Jose his job as hangman, and his life proceeded to go down- 
hill. He became constantly drunk, was eventually accused and con- 
victed of murdering Elizabeth White, and was sentenced to be hanged 
and gibbeted, a sentence that was carried out much to the delight of a 
vast crowd. The execution was accomplished on the spot where he 
was said to have committed the crime. His successor as executioner 
was William Marvell, a blacksmith. The strong Marvell was called 
upon to separate many pretenders to the throne from their heads, and 
it is reported that even though he received an extra three pounds for 
each execution of a peer, he found the demands of the job at Tower 
Hill too much for him and he eventually broke down and became 
dangerously ill. He turned to women and wine. A writ was eventually 
issued for his arrest, which was presented as he was on his way to 
Tyburn to perform an execution. The mob pounced on Marvell and 
he was unmercifully beaten. The execution could not be carried out, 
and a public furor broke out. He was turned out of office for neglect 
of his duties and so became progressively derelict. Finally, the un- 
happy Marvell stole ten silk handkerchiefs, was caught, and shipped 
off to the plantations of America. 

Two more executioners, the “shadowy figures of Banks and 
Arnet,’"?’ who followed were responsible for executing the most fa- 
mous of English criminals, Jack Sheppard and Jonathan Wilde. Next 
came the laughing hangman, John Hooper (1728-35), “the ugliest 
being that could be imagined.’"'* He was followed in 1735 by John 
Thrift, who held the office for seventeen years. Thrift was the ‘‘most 
polite hangman who had been born into the world.’ Unfortunately, 
his first execution, on March 11, 1735, required that he hang thirteen 
criminals at once, and in the excitement he forgot to pull down the 
caps over their faces—a serious oversight for which he was repri- 
manded. His next misfortune was when, after the hanging of Thomas 
Reynolds, the executed man thrust back the lid of his coffin and sat 
up! The methodical Thrift set to and hanged him again, only to be 
set upon by the mob and severely beaten. He was only doing his job! 
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The Jacobite rebellion of 1745 brought Thrift his most terrible 
tasks. On 30 July 1746, he was required to hang, draw, and quarter 
nine gentlemen. Nauseated, Thrift ploughed through his work, and 
even managed to bellow to the crowd at the end “God save King 
George.” Gradually, Thrift began to lose his nerve, and in the exe- 
cution of Lord Balmerino and Charles Radcliffe he made a terrible 
mess, unable to cleanly sever their heads. Every Jacobite in London 
now hated him. Eventually, in March 1750, at six o’clock in the eve- 
ning as he was walking home from St. Gile’s Church, he was chased 
by a mob shouting ‘Jack Ketch.” He returned home for his cutlass, 
retaliated, and a man was killed in the open street. All onlookers 
insisted that Thrift had done it. He was convicted, but amid great 
suspense. He was eventually pardoned (he had only killed a Jacobite 
after all) and returned to office. It had all been too much for him, 
and he became dangerously ill and died. The mob even attacked his 
coffin. 

Thomas Turlis, “the greatest of them all,” took over in 1752. 
Turlis must indeed have been a strong man. He was constantly at- 
tacked, abused, covered with filth, but still he did his job. His was 
the very turbulent period, it will be remembered, in which Wilkes 
conducted his campaign against Parliament. It was Turlis who exe- 
cuted the mad Lord Ferrers, who caused a spectacle by giving money 
to the executioner’s assistant instead of Turlis himself, as was the 
custom, causing a scuffle to break out between the two. An unseemly 
sight! 

Next came Edward Dennis, whose “occasional stupidity prevented 
him from reaching the highest place in his profession.”*® It was 
Dennis to whom fell the job of executing the Reverend William 
Dodd, whose execution was made the biggest issue in the growing 
movement against public executions. The rumors were that Dennis 
was paid by Dodd’s supporters to cut him down early and support his 
legs as he hung, so that he could later be revived. But all attempts 
failed. The Gordon riots also occurred during this time. Dennis hap- 
pened to be passing a shop that was being pillaged by rioters and 
joined in. He was caught, found guilty, and sentenced to death. 
Dennis groveled before the judge and cried, “My will was innocent, 
my body was compelled.’’*° Justice could never be so sweet: ‘He 
who has swung so many must at last swing himself!” it was said at 
the time. But he was granted a free pardon, “so that he could hang 
his fellow rioters.’’ Once again we see that the justice of order reigned 
over the justice of reciprocity. 
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Dennis’s assistant William Brunskill took over duties in 1786. This 
was not a good period for the executioner, since the number of execu- 
tions was decreasing and many more were being sentenced to trans- 
portation. Next came Langley in 1814, followed by James Botting in 
1817, whose magnum opus was the execution of the Cato Street gang 
on May 1, 1820.*! Botting has been described as a ghoul, as was his 
successor James Foxen. It was reported that a city contractor who had 
done Foxen some favors asked him if he would have the heart to 
execute him should he be condemned to death. Replied Foxen: “Well 
Mister, somebody'’d have to do it, so why not me, because I know 
how to do it more comfortably than anyone else.’”*? 

Then came Thomas Cheshire, of whom “everyone seems to have 
agreed that no finer specimen of humanity ever existed.’ He had a 
“basilish gleam of his eye’’ a ‘“‘stealthy cat-like-clutch.” Cheshire hob- 
nobbed with “any scoundrel in the lowest tap-room.” William Cal- 
craft took over in 1829 and reigned until 1874—longer than any 
other hangman. In contrast to all other hangmen Calcraft was a 
“simple, kindly creature.” However, although the ‘drop’ had been 
introduced to the scaffold many years before, he insisted on a very 
short drop, so that his victims still suffered considerably from strangu- 
lation. Finally, after a long career, he died in 1879 and was immedi- 
ately succeeded by William Marwood. The standard joke at that time 
was: 

“If Pa killed Ma, who'd kill Pa?” 

“Marwood.” 

Again, like Calcraft, Marwood (a “God-fearing man and a good 
husband”), appears to have attained a considerable measure of respect 
based on his ability to carry out his craft. He was indeed fond of say- 
ing of his predecessor, ‘He hanged them, I execute them.’ 

It was Marwood who devised the method of calculating the length 
of the drop so that death could be instantaneous from breaking the 
neck, rather than strangulation. Marwood was the last of the great 
hangmen, the man who modernized the craft. 


Torturers 


Dr. Frantz Fanon describes a number of cases of policemen or 
police inspectors suffering mental disorders as a result of administer- 
ing torture to prisoners during the early stages of the Algerian revo- 
lution of independence against the French. The plight of the torturer 
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is seen, by the torturer, as just as bad as or even worse than the tor- 
tured. A European police inspector (twenty-eight years old), who 
was severely depressed and had resorted to stuffing his ears with cot- 
ton wool to avoid hearing the screams he imagined during the night, 
complained: 


... they think they’re going to be killed right away. But we're not 
interested in killing them. What we want is information. When 
we're dealing with those tough ones, the first thing we do is to 
make them squeal; and sooner or later we manage it. That’s already 
a victory. Afterward we go in. Mind you, we'd like to avoid that. 
But they don’t make things easy for us. Now I've come so as I 
hear their screams even when I’m at home. Especially the screams 
of the ones who died at the police headquarters. Doctor, I’m fed up 
with this job. And if you manage to cure me, I'll ask to be trans- 
ferred to France. If they refuse, I'll resign. . . . 

. . sometimes we almost wanted to tell them that if they had a 
bit of consideration for us they'd speak out without forcing us to 
spend hours tearing information word by word out of them. But 
you might as well talk to the wall. To all the questions we asked 
they’d only say “I don’t know.’’ Even when we asked them what 
their name was. If we asked them where they lived, they'd say “I 
don't know."’ So, of course, we have to go through with it. But they 
scream too much. At the beginning that made me laugh. But after- 
ward I was a bit shaken. Nowadays as soon as I heat someone shout- 
ing I can tell you exactly at what stage of the questioning we've 
got to. The chap who’s had two blows of the fist and a belt of the 
baton behind his ear has a certain way of speaking, of shouting, 
and of saying he’s innocent. After he’s been left two hours strung 
up by his wrists he has another kind of voice. After the bath, still 
another. And so on. But above all it’s after the electricity that it 
becomes really too much. You'd say that the chap was going to die 
any minute. Of course there are some that don’t scream; those are 
the tough ones.?4 


We see here shades of Milgram’s experiment, when the punisher 
can stand it no more. Fanon reports another case of a European police 
inspectar who made similar complaints about the inconsiderate, un- 
cooperative nature of his victims: 


Our problem is as follows: are you able to make this fellow talk? 
It’s a question of personal success. You see, you're competing with 
the others. In the end your fists are ruined . . . sometimes I torture 
people for ten hours at a stretch . . . you may not realize but it's 
very tiring.?5 


The problem that this man had was that he began to develop 
irresistible urges to settle every minor frustration with violent aggres- 
sion. The incident that precipitated his appealing to Fanon (the psy- 
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chiatrist) for help, was when he suddenly found himself tying up 
and beating his wife and children—yet before he had always been a 
mild and understanding father and husband. His plea to the psychia- 
trist was to help him go on torturing Algerians without any prickings 
of conscience. Fanon does not say how he responded to this bizarre 
but genuine request. He notes, however, that to assist in establishing 
such a state of calm would be simply to assist the development of a 
coherent, perfect sadism characterized by the popular image of the 
executioner who loves birds and the peace of listening to a symphony. 
That is, the executioner learns to separate his role as executioner 
from the rest of his personality. 

The descriptions we have of Calcraft and Marwood perhaps sug- 
gest that this is what they were at last able to do in an increasingly 
sophisticated society in which the division of labor was becoming 
more and more evident. But prior to Calcraft, the descriptions we 
have of the hangmen are those of despicable persons, many of whom 
were unable to bear the psychological stress of their tasks, just as 
Fanon’s patients. We can understand why a number of the execution- 
ers ended up on the other end of their rope! 

Are we to conclude that those persons who devote their occupa- 
tional lives to punishing others are sadists? Or, to be less extreme, are 
we to conclude that those who enter an occupation of punishment 
will become sadists as a result? 


Are Prison Guards Sadists? 


The small number of studies of prison guards, analyzed carefully, 
suggest that guards are no more sadistic or racist, either through 
their selection or after years on the job, than the rest of the popula- 
tton. Professor Hawkins in his excellent review of the prison litera- 
ture concludes: ‘The truth... is simply that... guards... are for 
the most part ordinary human beings with ordinary failings and vir- 
tues.” It is true that they develop certain set ways of dealing with 
crises or of “explaining” inmate behavior.?" These ways of behaving 
might be called rigid or stereotyped, but they are not sadistic. If this 
is so, if it is true that prison guards are basically no different from 
their counterparts in the “outside” population in character structure 
(assuming of course that social class, age, and sex are held constant), 
why do incidents such as Attica erupt with periodic frequency? The 
answer is that it is precisely because prison guards are “ordinary 
people’ that they will indulge in violence—depending on the circum- 
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stance, either with or without provocation. Why? To answer this we 
must once again turn to the psychoanalysts and go back to the begin- 
ning of history. 

In Chapter 2 I argued that the first truly cataclysmic act of violence 
was when the “father” of the primal horde was killed (and maybe 
even eaten). After that superhuman act of domination, men became 
extremely obedient, since they had killed. Death required that a great 
deal of time be spent transferring the rituals of obedience to the nat- 
ural world and the world of social order. Man has since then devel- 
oped visions of alternative social orders, and from time to time, he 
has risen up with super acts of domination (revolutions) only to fall 
back into almost slavish submission. Freud at first insisted that the 
basis of this aggression to kill the father was sexual, and thus he saw 
aggression and its characterological form of sadism as definitely sex- 
ual. But in his later work, Civilization and Its Discontents, the con- 
cepts of libido and aggression were almost cut loose from their bio- 
logical roots in sexuality and became what I would call ‘“‘cultural 
forces’ —Eros, the Jife builder, and Thanatos, death the destroyer. 
Erich Fromm has extended this idea to describe the necrophiliac: the 
asexual sadist who kills and destroys for its own sake. Hitler, of 
course, is the archetype for this character. But to consider such ex- 
treme types leads us away from the majority of those who punish in 
real life, and that includes those under Hitler. Hitler destroyed out 
of a desire for total destruction. This is not to say that he did not use 
punishment in the traditional sense. Indeed he did so brilliantly by 
isolating a target group for the most severe punishment. But this 
was merely a means to mobilize the masses, to involve them directly 
in punishment. 

It fell, as it always does, upon the obedient to administer punish- 
ment. It is now clear from the research of Fromm and Bettleheim*® 
that those who were least able to resist these orders of destructive 
punishment were those who had not developed a clear and coherent 
set of convictions and values about the social order—usually, it seems, 
the middle-class Jews within the concentration camp, some of whom 
“identified” with the aggressors. Outside the concentration camp, it 
was the middle-class Protestant Germans who went over easily to 
Nazism, as Reich so brilliantly analyzed.** And it is entirely under- 
standable. Because of the deep ambivalence toward dominance and 
submission we have felt since the beginning of history, the people in 
the middle—the middle-class man in society; the guard in prison; the 
teller in the bank; the teacher in the school; the ward supervisor in 
the mental institution; the policeman on the beat; the foreman in the 
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factory—are the ones who face the greatest dilemmas in the use of 
punishment. They reflect our culture’s ambivalence: they must pun- 
ish and be punished; they must answer and be answered. When the 
social order places any of these “middle men” in an untenable posi- 
tion, such as police officers ordered to torture Algerians for ten hours 
a day or young and inexperienced prison guards from Upstate New 
York forced to supervise “bitter, angry, unintimidated aggressive in- 
mates... many of whom regarded themselves as political prisoners’’*° 
(the situation during the Attica tragedy), it is little wonder that old 
cultural solutions will be relied on. Thus, Tannenbaum claimed that 
the “keynote to understanding the psychology of the prison keeper”’ 
was ‘‘the exercise of authority and the resulting enjoyment of bru- 
tality.”"*? Tannenbaum is slightly inaccurate. Prison guards have only 
an ambiguous authority, as G. M. Sykes well demonstrated: “the cus- 
todians . . . far from being converted into brutal tyrants, are under 
strong pressure to compromise with their captives, for it is a paradox 
that they can ensure their dominance only by allowing it to be cor- 
rupted.’’** We have every reason to accept both observations as valid: 
given the deep ambivalence within all people concerning the use of 
punishment and its relationship to social order (i.e., the ongoing sys- 
tem of dominance and submission), a man could go either way de- 
pending on the condition of the prison and, most important, the 
conditions of the inmates he must confront. The deep interdependence 
between the dominant and the subordinate is, of course, a well- 
established fact in sociology.** It also applies to the relationship be- 
tween the punisher and the punished, to which we may now turn. 


The Punisher-Punishee Relationship 


It is incredible that so little research has been devoted to this ques- 
tion in criminal justice. The only work I know of that has been di- 
rected to this question is that of Professor Fritz Redl, and it is stretch- 
ing a point to place his work within the bounds of criminal justice. 

Fritz Redl’s work, entirely with children, puts punishment into 
proper perspective by arguing that punishment—"‘a painful attempt 
by the adult to influence either the behavior or the long range devel- 
opment of a child on a group of children, for their own benefit, by 
exposing them to an unpleasant experience’’**—is only one of seven- 
teen, and probably many more, ways of intervening or influencing 
children’s behavior. In contrast to the torturer who is stuck with only 
one method, from which there is no escape for either him or the vic- 
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tim, a central feature of Redl’s ego psychology is that in the use of 
punishment, escape hatches must always be available contingencies 
for both the punisher and punished. 

The approach that Red! develops becomes a problem of analyzing 
carefully all situations in which punishment seems warranted (in 
terms of Redl’s definition, not of the “principles of punishment’’) as 
a strategy for dealing with undesirable behavior. This requires that 
one have a detailed knowledge of the child in the psychoanalytical 
sense: a thorough case history, a deep understanding of his ‘‘mind’— 
that is, ego and superego function—based, for Redl at least, squarely 
on close observation of the child’s ongoing behavior. In other words, 
it develops into a battle of wits. 

For punishment to be successful, RedI recommends the following 
pointers: 


1. Make sure the child actually experiences displeasure. As he 
points out, some children might like to be sent to their room, so they 
can masturbate! 

2. The normal reaction to punishment is anger, so this should be 
taken into account when choosing and administering punishment, 
with due regard to the surrounding circumstances. Above all, one 
should not be surprised that the puntshee gets angry when punished 
even though he may recognize that he “deserved” it. 

3. The source of the child’s displeasure (the adult who administers 
the punishment) and its real causes (his own misbehavior) must be 
made clear to the child. 

4. If one is successful with (3), the child should get mad at him- 
self for having misbehaved. This may lead to “regret” or “turning 
over a new leaf.” 

5. In a future temptation of similar kind, the child may make use 
of this experience, thus avoiding punishment. 


Red] is also careful to point out that for some children—‘‘children 
who hate,” who are extremely aggressive—punishment in any form 
is completely useless, in fact plays into their hands. The process just 
described is a simple account of an extremely complex cognitive pro- 
cess, and it is in cognitive function that Red! has found the extremely 
aggressive child to be seriously disturbed. Such children are therefore 
unable, for example, to distinguish between the source of their pre- 
dicament and its cause as described in (3). They are unable to use 
the experience to their advantage; in fact, they will often distort it 
completely in an effort to reinforce their view of the world as totally 
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rejecting and discriminating against them. They will, if they can, 
maneuver the potential punisher into punishing harshly or even doing 
something that they can easily distort into “unjustified punishment.’”*° 
For these children, “‘punishment is a marginal control technique’’ or 
a technique to be used for additional “reality rub-in” in later stages 
and not a technique for repair.** 

A considerable amount of research has been conducted by learning 
theorists concerning the relationship between the punisher and the 
punished. Once again, this research has been with children. As a pre- 
liminary observation, we might note that there is, on the surface at 
least, a contradiction in their approach since, according to the princi- 
ple of generalization, one would expect the punished child to reject 
or become fearful of the punishing agent. There is some evidence to 
support this,** but generally it appears not to be the case. In fact 
there are experiments that suggest the opposite, or at least that severe 
punishment may create excessive dependency on the punishing adult 
for the child.** Ethologists have found that punishment of young 
geese and other animals will increase the strength of “imprinting,” 
the attachment of newly born chicks to an immediate object, such as 
the experimenter. 

Most research, both experimental and field research, has suggested 
that the existence of a warm or “nurturant’” relationship between 
parent and child enhances the effectiveness of all forms of punish- 
ment, since there are two negative reinforcers: the punishment itself, 
and the withdrawal of love.*® 

Our conclusion is that to those who are on the front line of punish- 
ment, such as guards, teachers, and parents, attempts to apply the 
“principles of punishment” in the heat of the moment may be fruit- 
less. Punishment becomes rather a tool that is part of an arsenal of 
weapons the punisher and punishee may use in trying to control each 
other's behavior. To try to apply, for example, a retributive principle 
in a complicated setting, such as aggressive delinquents in an institu- 
tion, without taking into account other social and psychological stra- 
tegic factors in dealing with the delinquents would be to court disas- 
ter. The punishees would very quickly control the punishers. And 
that is not the way it is supposed to be! 

The principles of punishment do not tell us how to be effective 
punishers. The science of punishment tells us that. Instead, the prin- 
ciples of punishment tell us how to use punishment morally, and the 
morality of these principles often rests on an assumed empirical base. 
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Conclusions: The “Justice 
(and Grace) of Punishment 


The Evolution of Punishment 


Punishment has gradually evolved from a form displaying a wide 
range of horrendous punishments, as well as a wide range of more 
“acceptable” punishments, to a form today where the range of pun- 
ishments is extremely narrow. The use of punishments involving 
bodily injury to the offender has been severely constricted; spectacular 
punishments of public ridicule are hardly ever resorted to; the death 
penalty, compared to even 100 years ago, is virtually nonexistent; the 
physical, and possibly psychological, conditions of prisons are far 
better today than at any other time in history. 

Is this true progress or only an illusion? It is popularly argued that 
more punishment is dished out today, since there are more people in 
prisons. And what about psychological punishment? The answer is 
that it is by no means clear that there are more people in prisons, 
compared to previous periods in history, especially at the height of 
the Spanish Inquisition which used prison as its main punishment. 
And this is not even taking into account the thousands subjected to 
the galleys, slavery, and exile. Psychological punishment is also 
clearly far less common today. The punishments involving public 
tidicule, penance, and the psychological stress of the inquisitorial sys- 
tem were surely the most severe psychological punishments, verging 
on psychological! torture. 
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Progress has been made. The problem is to assess its quality. For 
example, our rejection or, more accurately, our repression of harsh 
physical punishments is so absolute that we carry it to the point of 
injustice. It is no longer possible, indeed, it is unthinkable, to whip 
an offender as full punishment for an offense. Yet surely this might 
be more just than putting him in prison for a couple of years and 
thus indirectly punishing his family as well. In this instance, the 
justice of our preference for prison seems hard to defend. It is even 
more strange that we still allow people legally to beat children, yet 
we do not allow this for criminals. Is this just ? 

The answer to these questions depends upon three interrelated 
judgments. It requires an assessment of the nature of evolution, a 
judgment about the direction that civilization has taken, and finally 
a moral analysis of the fundamental concept of order. In what fol- 
lows, I have undertaken to make these judgments, using a rather 
coarse psychoanalytic perspective. I have chosen psychoanalysis, aware 
as I am that the aspects of the theory upon which I depend are highly 
speculative and have been seriously criticized by many.’ But it pro- 
vides not so much an argument for the “true” origins of civilization, 
which after all nobody knows, as a graphic analogue within which 
to present a moral theory. Psychoanalysis, more than any other theory, 
highlights the paradoxical nature of the basis of our civilization. So 
when I speak of the primal crime, I am speaking of a myth, not a fact. 
And when I use the word “crime,” J am using it in its broadest popu- 
lar sense, not as a legal or even criminological term. I should add 
that many of the sociological conclusions that I arrive at, especially 
concerning the nature of order, may be reached using quite different 
perspectives.* 


Obedience and the Origin of Order 


Obedience has its beginnings in crime itself. This observation is 
one of the most profound insights that Freud had, yet it is also the 
most paradoxical. Perhaps I have repeated Freud's reconstruction of 
the primal crime too often, But I cannot emphasize it enough, since 
it was such a taw political act in the sense that it created both a 
political and a social order, It created political order by giving birth 
to the idea of authority, since the people recognized the right of the 
leader to enforce rules and thus became obedient rather than op- 
pressed by the raw physical force that existed before the revolt. The 
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paradoxical nature of this analysis must be clear, since it was revolt 
that created political order. It is small wonder that the maintenance 
of obedience has been the primary function of punishment in the 
major spheres of life: crime, family, slavery, military, religion. In 
fact, the most notable exception to this rule has been when political 
order broke down, as during the brief period of feuding in the 
middle ages. 

The big question is, why constant punishment to maintain order? 
Freud’s answer was the concept of repression, a word well chosen by 
Freud, the political connotations of which are often ignored by psy- 
choanalysts. There are two important aspects of this concept in rela- 
tion to punishment and political order. First, it is a way of dealing 
with guilt and, in the primitive reconstruction, of “burying” or “‘for- 
getting” the crime of having killed the father. We would prefer to 
forget that political order, a feature without which all complex socie- 
ties would dissolve into chaos (for reasons that will become clear 
shortly), was created out of crime. The second feature of repression 
is that we, in fact, are never able to ‘‘forget” anything. Past misdeeds 
are repressed into the unconscious and remain there forever. All past 
deeds exist simultaneously. We have a picture of twentieth-century 
man sitting on top of a massive unconscious, full of guilt—guilt over 
his past deeds. Put all these men together, and you have a society of 
guilty, repressed people. Put these people together with their ances- 
tors right back to the primal horde, and you have a whole culture of 
guilt, a culture built on repression. 

But one may well ask, surely if everyone is filled with guilt, this 
will be enough to insure an almost voluntary or “psychologically 
determined” submission? Indeed, this is mostly true, but never cer- 
tain, Authority cannot take chances, since we know that the urge to 
rise up is just below the surface. We rely on psychological repression 
to keep it there. 

There is a further consideration that men, in comparison to ani- 
mals, think beyond what they are or have and are therefore able to 
think beyond the given political order.? Mostly, this requires almost 
superhuman efforts of great thinkers, but we know from various revo- 
lutions in history that it can be done. It seems so “simple” and yet 
it's obviously so complex. Alan Paton, author of that great South 
African novel Cry the Beloved Country, on a CBS news interview* 
mentioned that the white minority in South Africa would be doomed 
to destruction on the day that the blacks simply said, “You can't do 
this to me, I won’t stand for it anymore.” In other words, obedience 
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has been the black man’s greatest oppressor. This is not to deny the 
economic basis to oppression, but only to show that the blacks, “if 
they wanted to,” could rise up tomorrow and take over, or could have 
done so years ago. It would, of course, require collective action, and 
that is where political ideology becomes so important. 

Now we can more clearly see the direct part that punishment plays 
in the maintenance of political order. Not only does it insure that 
more and more guilt is built up because of past misdeeds, but it also 
insures a differentiation between those in authority and subordinates. 
It is by punishment that authority shows itself. But this requires 
further clarification, because according to Freud before the crime 
occurred the primal horde was a raw tyranny, by which he meant that 
order was maintained by one tyrant using physical force or violence. 
The argument is that the crime which was committed created an order 
that was not based directly on physical force but on a certain degree 
of collective consent. Here is the crux of the matter. The raw tyranny 
prior to the primal crime was an order in which there was a mass of 
“equals,” each one held individually in check by the leader. They 
were equals in the sense that they were differentiated only in one di- 
mension: physical violence. Collective action overthrew that dimen- 
sion of differentiation «and introduced another: it decentralized the 
power structure into clans and family systems. Then, within families 
and clans, the tyranny of the leader (father) was reproduced, since 
he was physically the most powerful. Raw tyranny became no longer 
necessary within the family, since the father now had authority on his 
side; the people were obedient for reasons other than fear of physical 
reprisal. The social order was born. 


Social Order and the Ori gins O fl nequality 


The social order was created out of the division of political spoils. 
It was, and is, a social order backed by authority, but it is also part of 
the definition of authority, since the order is social rather than physi- 
cal (i.e., violence), as it was before the primal crime. Therefore, the 
soctal order created both social and political inequality, since its essen- 
tial element is a social differentiation based on the unequal distribu- 
tion of authority. The “pecking order’ that was created by the primal 
crime was, in this sense, a “second order,’ an “artificial order” in 
contrast to the primal order of raw violence. Now we see what Jeremy 
Bentham meant when he referred to punishment as artificial. Now 
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we see what he meant when he referred to the community as a fiction. 
The social order is a differentiation in the social structure of society 
created by men, first out of a raw act of collective violence, and then 
diversified out of the guilt of men’s minds from having committed 
such a horrible crime. The great irony in this analysis of the origins 
of social order is that it was brought about by a collective action 
which sought equality. But it brought about even more inequality. 
Instead of a gulf between the leader and the rabble, it introduced a 
highly complex social organization to fill up that gulf. Thus, a struc- 
tured inequality became the foundation of authority. Authority can- 
not exist without it unless we return to the most primitive form of 
order: tyranny. There have indeed been a number of “regressions” 
to this form of order in modern civilization—Hitler's Germany was 
one, where the gulf between the Firher and the people became im- 
mense and the people were indeed equally the children of the 
fatherland.’ 

In sum, I have suggested that order was created by a criminal act, 
that order cannot exist without a structured inequality. Order and 
authority must be maintained by punishment, otherwise there would 
be even more revolutions and wars than we have had throughout his- 
tory. The mechanism closely attached to the process of punishment 
that prevents people rising up and recommitting that original horrible 
crime over and over again is psychological repression. 

It follows that, if crime created order, then the punishment that 
follows the crime must in some way reflect that crime and, by doing 
so, determine order. Therefore, to a large degree, we must accept 
that the distribution of punishment to individuals in society will nat- 
urally reflect the basically structured inequality of the social and po- 
litical order. So, 1f we wish to show that the distribution of the 
punishment is unjust, we must show that structured inequality is un- 
just. And this, I suggest, is very difficult to do, unless one is prepared 
to either (1) relegate the maintenance of social order to a secondary 
position of importance, or (2) disagree with my basic postulate that 
the inequality of authority is essential for order. The arguments 
against the second point are those made by utopian anarchists and 
idealistic Marxists and may be dismissed as wishful thinking.® 

Let us consider the first possibility of relegating the maintenance 
of the social order to a secondary position, for it turns out to be very 
relevant to arguments about punishment. Utilitarians, especially 
through the principles of deterrence, prevention, and social defense, 
see the maintenance of social order as their primary concern. It 1s 
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therefore essential to them to demonstrate the morality of their pri- 
mary justification of punishment: the social order. In contrast, the 
retributivists usually insist that their primary concern is with the 
morality of the punished act itself. This would seem to split off the 
question of morality from the question of the morality of the social 
order, Our task, then, is to examine two moralities: the morality of 
the social order assumed by the utilitarians and the morality of, for 
want of a better term, the moral order,” assumed by the retributivists. 


The Morality of Social Order 


Since I have suggested that the social order was created by a crimi- 
nal act, tt follows that the social order is necessarily immoral, since 
it is the fruit of crime. Of course, this argument does not stand close 
scrutiny, since one can think of many instances where the commission 
of a crime may have very ‘good’ benefits (e.g., assisting a person 
who is in terrible pain because of terminal illness to commit suicide; 
murdering Adolf Hitler). In any case, it would seem that we must be 
able to show that the commission of the crime, a horrible crime at 
that, was worth the benefits that were gained. So far, I have shown 
that it produced a society of structured inequality. It is against this 
endogenous inequality that revolutions are fought, usually on the 
basis of some form of egalitarian ideology. 

Yet, with the increased secularization of our society, social theorists 
have tended toward the view that what is good for society is good 
for man, Social order has been equated with moral order. This serious 
error was, perhaps, first most clearly committed by Emile Durkheim 
in his analysis of society and his approval of the mechanism of pun- 
ishment reinforcing the moral indignation, the collective sentiment, 
and thus the morality of society. The pitfall into which one is led by 
this analysis is that it does not allow for the obvious facts that there 
are immoral social orders, such as, the USSR, Hitler's Germany, or 
Idi Amin’s Uganda, or the USA—it all depends on one’s morality— 
or does it? 

On what grounds does one adjudge these societies “immoral” ? 
There is only one way to tackle this question and that is to look to 
history, look to evolution, where we must try to make an assessment 
of the progress of civilization. In so doing, we must return to the 
concept of psychological repression. It is only through the use of this 
concept that any psychological progress in the human species can be 
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shown to have taken place. And, if we went into the theory more 
fully, we could also see that “material” progress—man’s science, 
technology, industry, and so on—even if it is a product of sublima- 
tion, as the Freudians say, is not automatically bad, simply because 
its products are sublimations. In fact it can only be shown to be “bad” 
if it can be shown that the process of repression, the precondition of 
sublimation, is “bad.” It is popular today to argue that it is bad, or 
at least “nearly all bad.”’® But one can just as easily argue the other 
way. Especially as repression’s major function throughout history has 
been to repress violence. The price we have paid for this, I admit, has 
been very high—the price of obedience. But the gains have been 
tremendous. 

The major function that repression has served has been to enhance 
civilized man’s capacity to substitute symbolic thought for actual be- 
havior. This capacity is wonderfully illustrated by Eli Sagan in his 
fascinating analysis of cannibalism.® Professor Sagan documents the 
many and diverse cultures and early tribes of Western civilization 
that practiced cannibalism. In most cases human flesh was seen as the 
most delicate and delicious of all foods. There were many instances 
of individuals, indeed whole cultures, craving human flesh. In the face 
of such craving, why do we no longer eat it? 

We have repressed the desire, and this repression is made the more 
possible by sublimating it into symbolic satisfaction. Thus, the Chris- 
tian, when he partakes of the body and blood of Christ in the 
Eucharist, is obtaining symbolic satisfaction for concrete desires. But 
the ancient Aztec, who consumes the body of his god, is satisfying 
concrete desires by a concrete act. In his criticism of the anthropolo- 
gist Murdock, who interpreted both these acts as identical, Professor 
Sagan notes: 

The Christian idea of the satisfaction of primitive aggressive needs 
is far removed from that of the Aztec. The cannibal activity of the 
Aztec is not a “rare spiritual experience’; it is a gross spiritual ex- 
perience that is one of the least civilized aspects of Aztec society. 
It is true that the Aztec does literally what the Christian does sym- 
bolically, but it is precisely upon this capacity for symbolization 
and sublimation that culture is built and civilization erected. It is 
very important to point out the similarity of the psychological emo- 
tion in the Christian and the Aztec, but it is false to equate (psycho- 
logically and morally) a literal and a symbolic act? 

The morality of our civilization is surely abundantly clear from 
this example. This is not to say that our current civilization is abso- 
lutely moral, but it does affirm that we have progressed. Nor does 
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this mean that, had civilization taken another direction, it might have 
turned out better. All it means is that, relative to yesterday, civiliza- 
ion is “moral.” My view of morality therefore is one of pragmatic 
absolutism. I take the direction of civilization as a given beyond 
which we cannot go. Yet there is also a relative morality within this 
absolute in that the goodness of today can only be assessed in com- 
parison to the goodness of yesterday. 

Using this framework, an assessment of the general morality of a 
social order depends on the extent to which that social order displays 
a development from the primitive to the civilized, which in my terms 
means (1) at the psychological level, the extent to which repression 
and sublimation have been successful in satisfying concrete desires, 
and (2) at the sociological level, the extent to which structured in- 
equality has replaced the gulf between the tyrant and the masses. 

We can see that here is a moral scheme for assessing the compara- 
tive morality of social and political orders from an evolutionary point 
of view. There is a small problem with this argument, however, in 
that it still assumes morality began with society. It is apparent that 
Freud also made this assumption, since he consistently referred to 
the primal crime as a crime and in other places as a parricide. Of 
course, he most probably did not mean these terms in the strict legal 
sense, But he did mean that the primal crime was a terrible act, a 
wrongful act. It is as close to the popular image of crime as one can 
get. 

The crucial question to which Freud did not address himself was, 
why were such acts wrong in a primitive society where one must 
assume there was no moral order? For Freud’s analysis of the origin 
of repression to stand, one would have to argue that there was a 
moral order that preceded the primal crime; otherwise there would 
have been no reason at all for the “murderers” to feel guilty, since 
there would be no reason for them to feel that they had done anything 
wrong. We are forced, therefore, to look for a source of morality 
that transcends the social order. This is the morality of the retributiv- 
ists, and its source is the evolutionary law of reciprocity. 


Reciprocity and Moral Order 


In the second chapter of this book, I embarked upon a search for 
the “natural” origins of punishment. In that chapter, I argued that, 
because of the interrelationship of man with the harsh and unpre- 
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dictable material world, pains that man experienced from dealing 
with that world were animated; he imputed responsibility to himself 
for disasters that occurred. It is clear that the potential for guilt 
existed before the social order was created. The connection between 
disasters (evil) and responsibility and the necessity to make amends 
for these evils were well established before the primal crime. There- 
fore, morality existed before crime and before political or social 
order.1! More importantly, we can see that there is embedded in this 
schema, the notion of reciprocity, the idea that there was a give and 
take between Man and Nature. The nature of this reciprocity may be 
taken as psychobiological, because the necessity of this reciprocation 
arises from the interaction between the emerging biology of man and 
the emerging material conditions of nature, which tn turn produces 
the developing psychology of human nature.’* Reciprocity with the 
material world is absolutely necessary not only for survival, but also 
for development. 

If we can accept this admittedly far-reaching speculation, it allows 
us to conceive of morality as preceding society, of having its origin 
somewhere deep in antiquity in the void between Man and Nature. 
This is the only way that I can see out of the blunt Freudian assertion 
that the primal crime was truly a crime. And now that we see it, we 
see its tremendous importance. It allows a morality that is not based 
on the social order. 

It turns out, though, that reciprocity is also a mainstay of a par- 
ticular type of social order: one that operates on the basis of free 
exchange among equals. Professor Lon Fuller, in his illuminating 
treatise The Morality of Law, argues that the idea of “duty” derives 
from the principle of reciprocity.'* He describes three components of 
reciprocity which lead to duty: 


1. Duty is “created” by the voluntary agreement of parties in recip- 
rocal relationship. 

2. “... the reciprocal performances of the parties must in some 
sense be equal in value.”"'* What this means is that one does not 
exchange “a penny for a penny,” because exchange requires that the 
same valuation be placed on two different commodities to be ex- 
changed. Therefore, in the field of criminal punishment, one does 
not exchange a crime with a crime, but rather a crime with a punish- 
ment, and the attempt is made to insure that the punishment is equal 
in ‘value’ to the crime. This is the moral basis of reflected punish- 
ment and of retribution. 
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3. “... the relationship within society must be sufficiently fluid so 
that the duty you owe me today, I may owe you tomorrow. . . .””25 
This last point is the most difficult, and probably utopian, since few, 
if any, societies are structured in this fluent fashion because of the 
necessity of structured inequality. Fuller notes that the only arena 
in which this principle is realized is an open market economy. Even 
there, these days, it is difficult to argue that the parties involved are 
of equal status when one considers the growth of multinational cor- 
porations. In the area of criminal, and all other punishment institu- 
tions for that matter, I have shown quite clearly throughout this 
book that reciprocity does not and cannot reach practical reality. 
Society is far too complex, the state has become too much the domi- 
nant punisher. It is clear from this analysis that in a socialistic society, 
where the obedience model of punishment (backed up by the state) 
plays a much more expansive role and inequality is structured much 
more formally into the political order at the expense of the social 
order, the principle of reciprocity has virtually no hope of surviving. 
Professor Fuller concludes—as he says, it is a “startling” conclusion 
——that it is only under a free market economy, capitalism, that the 
tule of reciprocity has any chance of survival. However, because of 
the growing power of the state, even in so-called capitalist societies, 
the possibilities of reciprocity holding sway in the area of criminal 
punishment are virtually nonexistent. 


One can readily see that the more “equality” that can be generated, 
the more chance there may be for reciprocity. Therefore, the more 
one decentralizes authority the better. This is why a capitalist society 
is theoretically “more free” than a socialist society, since it diversifies 
political order into a greater area of social and economic orders, 
whereas the socialist system centralizes authority into one political 
order by attempting to do away with the social order.1® Punishment 
under such conditions takes on its most oppressive form. 

We can now see the tension between the two moralities of reci- 
procity and obedience that underlies all societies. All societies must 
have both to survive as moral societies; yet the two moralities are at 
bottom diametrically opposed to each other, since reciprocity requires 
the assumption of equality and obedience requires the assumption of 
inequality. 

The principle of retribution as the punitive form of reciprocity 
affirms the moral order. The principle of obedience as the punitive 
expression of utilitarian theory affirms the social and political order. 
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Together they provide two different sources of moral justification of 
punishment. For example, the only unassailable justification of pun- 
ishing a murderer is that it is an ancient crime, and ancient crimes 
have always been reciprocally punished. Therefore, not to punish him 
would be a negation of the moral basis of our culture. In contrast, if 
one justifies punishment of the murderer on the basis that it “upholds 
the social order” (and by implication political order), one is clearly 
open to the question: do you mean the social order that was created 
by murder? The hard answer, of course, is “yes,” and one may extend 
this response to say that each punishment of a criminal “recreates” 
the social and political order. How else could it be, since there is no 
other alternative but a society structured on raw physical force? 

In sum, it is important to recognize that crime creates the social 
and political need for punishment, not the other way around. On the 
other hand, it is a transcendent morality that makes it absolutely nec- 
essary that crimes be punished. We can see that the functions and 
origins of the obedience model of punishment are distasteful, given 
its murderous origin, and it is no wonder that they breed bitterness 
both in the punishers and the punished. It is clear that retributive 
morality is the purest and counterbalances the potential dangers of 
the obedience model. Finally, the comparative morality of the evolu- 
tionary perspective provides a point from which to evaluate a social 
order that might degenerate into immorality—that is, the ever-present 
possibility that the social order will dissolve into tyranny. 


Inequality and the Distribution of Punishment 


It is now apparent that one can only use ‘‘the defense of the social 
order” as a justification for punishment if it can be shown that the 
social order is just. Although some have argued that it does not fol- 
low that we should hold the distribution of punishment responsible 
for an immoral social order, we must see it as the expression of social 
order and therefore cannot avoid making a moral assessment of it.” 

I have suggested that the social order created was one of structured 
inequality and this represented a decisive and desirable step in the 
development of civilization. The next question is, should punishment 
be distributed equally or in varying proportions according to each 
unequal status? It follows from my analysis that the punishment that 
would affirm the social order would also affirm unequal status. I know 
that this is a shocking thing to say these days, but it is the logical 
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point to which my analysis has led me. However, the complexity of 
this conclusion ts very great. Does it mean that the same punishment 
should be administered to everyone for the same crimes, which would 
simply and logically replicate the social order? It might be argued 
that if one really wished to affirm the social order, one should punish 
those of lesser status more than others. Furthermore, it is not clear 
what “same” means, since a $5 fine for a rich man may mean some- 
thing much more to a poor man. 

The clearest solution to equalizing punishments would be to use 
corporal punishments, which, although open to subjective differences 
in sensation of pain, are not open to the more widely perceived dif- 
ferences in “pain’’ such as prison, fines, probation, and the rest. 
Physical pain cuts much more across status differentials, so it is a 
more equalizing punishment. The analogy between this form of pun- 
ishment—that is, violence as an equalizer or definition of “equality” 
—and that of “equality,” based on violence, before society was estab- 
lished is too great to pass up. Corporal punishments are clearly primi- 
tive, because they satisfy a concrete desire with a concrete act, and 
therefore they are wrong. Yet by rejecting this form of punishment, 
we affirm inequality. 

How, then, does one arrive at a just distribution of punishments? 
The only solutions that present themselves are to either affirm the 
justice of inequality or attempt to correct for the injustice of inequal- 
ity by adjusting the punishment to make unequals equal. It is my 
view that the former solution is the only just and feasible solution 
and the latter is based on a false conception of the social and moral 
order. Since punishment is an expression of the social order, changing 
the distribution of punishment would merely change the exterior 
forms of social order and leave crime—the basis of social order— 
untouched. Thus, inequality would continue. Furthermore, the di- 
mensions of inequality are far broader than simply punishment, espe- 
cially its economic bases. To suggest that one could correct these 
economic inequalities by adjusting the punishments for crimes is 
clearly dangerous and immoral. It ts immoral because it would mean 
punishing a rich man, say, with life imprisonment for murder, 
whereas a poor man for the same crime might receive only one year 
or even be excused altogether. This cuts across the notion of moral 
order that I have argued for previously: that ancient crimes must be 
reciprocally punished, therefore the punishment must reflect as closely 
as possible the offense. That is, it must be enough to make up for or 
correct the evil. I have shown throughout this book that the most 
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common and primitive form of this principle was to reflect the crime, 
to try to reproduce the crime in the punishment. However, due to the 
constant progress we have made in our ability to substitute symbolic 
for actual satisfaction, we are able these days to be satisfied with a 
symbolic approximation of the punishment to the crime, usually in 
the form of prison or various fines. 

It follows from this that the punishment, if it is to be moral, 
should be directly proportionate to the offense, if one is supporting 
a retributive view, and directly proportionate to the specific unequal 
status of the offender, under the obedience model. If we administer 
the “same” punishment to all offenders for the same crimes in direct 
proportion to the gravity of those crimes, we achieve both these aims. 
The principle of reciprocity is upheld, because the punishment 1s 
made to fit the crime. Since we do not allow the mitigating circum- 
stances of unequal status to enter into the decision, this “same” pun- 
ishment will be felt differently according to each one’s unequal status. 
The punishments therefore are the same in their administration, but 
different in their significant effects. 


The Justice of Effective Punishment 


This conclusion leads us to our next question concerning the justice 
of punishment—is it just to use punishment, and its correlatives such 
as “treatment,” psychosurgery, rehabilitation, to change offenders? 
We have seen in the previous two chapters that, if we really put our 
minds to it, we could make punishment quite effective in this regard. 
The popular view today is that it is unjust to change particular indi- 
viduals (i.e., from disobedient to obedient) yet it is okay to use 
punishment as a general deterrent to make ereryone obedient. This 
seems to me to be a contradiction. Viewed within my analytic frame- 
work, it is also unjust. 


THE IMMORALITY OF GENERAL DETERRENCE: Although I have 
shown that both punishment which affirms the moral order (retribu- 
tion) and punishment which affirms the soctal order are just, I have 
argued for the primacy of the former over the !atter for two reasons. 
First, retribution affirms a moral order that transcends the social and 
political order. Second, the social and political order, though moral 
in the sense that they allow for the progress of civilization and the 
continuity of society, are nevertheless tainted by having been created 
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by a criminal act. Furthermore, because of the “‘losing battle” that 
repression fights with violence, there is always the danger of the 
social order dissolving back into its primitive state. I showed, how- 
ever, that it was the decentralization of authority from a situation of 
tyranny that represented the great step in civilization. This decen- 
tralization brought with it a structured inequality and broke up the 
mass nature of obedience. Therefore, any social order that reverts to 
a mass obedience is, by my analysis, immoral because it goes against 
the direction of civilization, [t follows that any use of punishment 
designed for mass obedience is immoral, and since that is the explicit 
feature of general deterrence, it is immoral or at least potentially so. 

The argument for the general preventive effects of criminal pun- 
ishment also inflates the role of criminal punishment in maintaining 
obedience. J have shown clearly throughout this book that the bulk 
of punishment in the service of obedience is achieved in other social 
institutions, such as family, school, church, and military. Indeed, so- 
ciety has recognized this fact, which is why more severe physical 
punishments are permitted in schools and families than to criminals." 

There is no difficulty at all in concluding that, since general obedi- 
ence is more than taken care of by other social institutions, any use 
of criminal punishment for reasons of general deterrence is never 
justifiable. 


THE Morality OF INDIVIDUAL DETERRENCE: Individual deter- 
rence is another matter. It seems to me that a system of punishment 
designed only to punish individuals who break laws has every right 
to make sure that the punishment is “felt.” This means, therefore, 
that although the severity of the punishment should be kept closely 
in proportion to the offense, there is nothing wrong with getting 
what one can out of punishment, in the name of obedience, since we 
are not here concerned with mass obedience, but only disobedience 
of a few individuals. The only argument I can see against this is that, 
if every criminal were made obedient, we would have a whole society 
of conformists. But this presupposes that there is a fixed number of 
individuals who are likely to disobey, and once they are made obedi- 
ent there will be no more criminals. The practical impossibility of 
this was clearly demonstrated by Enrico Ferri.!® The idea is, of course, 
based on a false conception of the causes of crime and disobediences. 
The Freudian view is that we are all potentially disobedient—that 
the possibility for mass disobedience is always there. Therefore, one 
may change particular individual criminals, but there will always be 
plenty to take their place. 
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The carefully balanced justice of this approach I hope is now evi- 
dent. Making sure that punishment changes individual transgressors 
into obedient persons is moral insofar as it affirms the social order. 
These criminals have every right to be changed into noncriminals. It 
is, after all, a stinking, rotten role to have to play, as Jean Genet has 
told us often enough.” There is no reason why they should be made 
to stay in that role, especially as there are plenty of others to take 
their place. The opponents of rehabilitation and its correlatives like 
to paint a science-fictional picture of the state doing its dirty work 
to these people. I cannot see that this is so, especially if the state is 
constrained by the retributive principle. 

The particular practices of individual deterrence that have borne the 
brunt of criticism have been those of psychosurgery,”’ chemotherapy, 
and various forms of manipulative behavior therapy. Since these par- 
ticular therapies, especially drugs and psychosurgery, can have a strik- 
ing effect on behavior, there is every reason to encourage their refine- 
ment. Psychosurgery probably has the greatest potential, since it does 
not depend upon the individual's cooperation. The hysterical opposi- 
tion to it, however, probably means that it will never be widely used, 
because it is a punishment that comes very close to physical injury— 
a form of punishment that civilization has rejected. We will there- 
fore probably have to make do with the somewhat less effective 
methods of punishment outlined in Chapter 11. Thus, the celerity and 
certainty of punishment should be adjusted to have the greatest effect 
on the individual offender. Severity, of course, although a major fac- 
tor in the effectiveness of punishment, must be tempered by the retri- 
butive principle. The factor of publicity of punishment, however, 
should not be used, since this is punishment in the service of general 
deterrence. This question is somewhat complicated and I will return 
to it again later. 


THE AVOIDANCE OF PREDICTIVE PUNISHMENT: The question of 
predictive punishment is much more difficult to deal with. Suppose 
there is a man who has committed sixteen violent rapes, and you 
know he will commit another. Should he be put away for our protec- 
tion before he has committed the next crime, indeed for the rest of 
his life, if necessary, until he is cured? It can be seen that this prob- 
lem falls outside both the retributive and obedience models. The 
question is one of incapacitation: does society have the right to pro- 
tect itself from potentially dangerous persons? It is a defense model 
and the answer, again, is a qualified “yes.” Since I argue for the 
primacy of retribution, thence the unrelenting application of all our 
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punitive technology to change the offender into a nonoffender, the 
problem of predictive punishment should hardly arise. Since those 
about whom we are concerned to predict punishment are usually 
those seen as “dangerous,” their first offense is most likely to be a 
serious one, though not always. Thus, according to the retributive 
principle, the offender should not be “‘let off’’ or put on probation. 
He must be punished in proportion to the gravity of his offense. 
Therefore, there should be plenty of time to treat him in such a way 
as to change him, by psychosurgery, drugs, or whatever. The predic- 
tive punishment pattern only arises, it seems to me, because serious 
first offenders are not punished severely enough, nor are they given 
any treatment to insure that they do not repeat their offense.” 

The criticism might be raised that this conclusion is entirely incon- 
sistent with the conclusions reached on the lack of effectiveness of 
individual deterrence outlined in Chapter 11. The rejoinder is that 
we have never had the courage to change criminals because of the 
moral argument of the retributivists that it is somehow wrong to do 
so. This can be demonstrated very easily by the actual implementation 
of the treatment model applied to prisons in contrast to our academic 
belief in its dominance. During the late 1950s, a period when the 
treatment model for criminals held greatest sway in American text- 
books on crime, for the 161,587 prisoners in America, there were no 
more than twenty-three full-time psychiatrists to treat them.** The 
supposed political tyranny that it is claimed underlies treatment of 
criminals is clearly a big bogey. It only becomes a tyranny when it is 
put to the service of general deterrence, as is the case in the USSR, 
with its phychiatric treatment of dissidents and its one-dimensional 
structure of inequality. It is even more ridiculous when the same 
people who criticize treatment as being tyrannical! also claim that it is 
ineffective. Surely the least tyrannical treatment is that which has no 
effect ? 

We possess the technology to change people’s behavior radically. 
It is admittedly a rough technology which, to eliminate violent be- 
haviors, for example, also may eliminate other aspects of behavior 
such as certain emotions or cognitive skills. But, faced with the pros- 
pect of being sentenced to a life term in prison, might the costs of 
behavioral change be less to the offender? More importantly, adher- 
ing to the retributive model and facing the prospect of releasing a 
dangerous person after a fixed prison term, is it not worth the costs 
of sacrificing a few of one individual’s behavioral patterns to protect 
us from his violence? 


Conclusions: The Justice (and Grace) of Punishment 285 


Epilogue: The Dangers of Reform 


Since many of the views I have advanced in this chapter are ideal 
statements of principle, I know that there is not much chance of their 
being taken seriously to make specific reforms. I consider that to be 
indeed fortunate, since it would be a very dangerous undertaking to 
apply them, as it would any grand scheme. My reasons for taking this 
view are two: the nature of reform itself and the process of our 
unconscious that lies like a hungry leopard ready to pounce on any 
reform and devour it. 

People in criminal justice know only too well that the best inten- 
tioned reforms often turn out to have unfortunate results. It has been 
apparent from my account of the reform in England in the eighteenth 
and nineteenth centuries that prices were paid for reforms, and it was 
by no means clear at the time whether these reforms would be bene- 
ficial. Systematic prison was one of the prices paid. Furthermore, it 
has been argued by a number of experts on the history of prison that 
it arose not out of any particular philosophy of punishment, but out 
of the bureaucratic and political conditions of the time. Some have 
termed this process the administrative solution to punishment, which 
adheres to three principles: custody, security, and control.** Others 
have even argued that the very inception of the American penal sys- 
tem was merely to satisfy administrative demands. Writing on the 
origin of the Walnut Street gaol, J. L. Gillin observes: 


Here we have the beginnings of the prison system in America... 
the model of prisons in the U. S. for the next 40 years. We should 
especially note that this system began not through the philosophy 
of any particular school, but through administrative and political 
demands of the time.** 


As it turns out, the direction of reform from that period was com- 
mensurate with the direction of civilization: it helped in the repres- 
sion of physical violence as a mode of punishment. The “price” of 
ptison was a very logical outcome of this repression, since it insured, 
along with the move for secret as against public executions, that 
criminal punishment would be repressed into the unconscious of 
society, its prison fortresses. The secrecy and seclusion that prisons 
enjoy in modern society are quite phenomenal. Although there are 
some that are “‘open,’’ most are separated from society by high walls, 
towers, bureaucracy, and often geography. It is argued by reformers 
that the public doesn’t know what goes on “inside” and if only it 
knew, the move to improve conditions in them would be stronger. 
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Such a claim is naive because it fails to understand the psychology of 
punishment in civilization. The isolation of criminals in confinement 
represents a great developmental step in the cultural progress of 
criminal punishment; it is another great achievement of repression. 
It should not be tampered with lightly. Those who press for abolition 
of prison do not understand the powder keg upon which prisons are 
built. To eradicate prisons would be to eradicate an important and 
valuable part of our culture—as seamy as it is, it is far less seamy 
than it might have been. We are capable of much worse, as the his- 
tory of our exploits with criminals described in this book clearly 
demonstrates. 

Reforms should affirm history rather than try to usurp it. Thus, for 
example, in the area of criminal sentencing, a popular area at present, 
practical moves to reform should be based soundly on the historical 
precedents of criminal law and not on grand schemes that will sweep 
all of what we have out the door. There have been many examples of 
grand schemes that looked great on paper, but by the time they had 
been transformed into legislation were utterly unrecognizable. It 
seems to follow from this that sentencing reform should not be 
achieved by new legislation, but by a close analysis and extrapolation 
from the already existing practice and theory of criminal law.2° 

Reforms in the forms of punishment should try to reaffirm the 
symbolic aspects of punishment, rather than the actual or “real” 
aspects of punishment. This idea is closely related with the question 
of publicity that I referred to earlier. Since I consider the use of pub- 
licity for the purposes of general deterrence dangerous, it is very diff- 
cult to affirm the desirability of reinforcing the symbolic aspects of 
punishment without also publicizing punishment itself. I must draw 
a fine distinction here between the publicity of actual punishments 
and the dramaturgical representation of punishments. It is the latter 
that should be emphasized, not the former. Thus, to televise an actua! 
execution carried out inside a prison would not be a reform but rather 
a regressive step, since it would be a concrete representation of the 
punishment—not unlike the Aztecs actually eating their substitute 
sacrificial victim. The best way to enhance the symbolic satisfaction 
of punishment is to dramatize, through fiction, what might go on in 
prisons and in other criminal punishments. Fiction is surely the 
closest one can get to the symbolic substitution that I talked about in 
my example of cannibalism. It can be seen, also, that punishment in 
secret is likely to enhance the mystery and drama of criminal punish- 
ment, to stimulate the imagination. 
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Finally, we should never forget that crime creates the social order 
and not the other way around. Therefore, sweeping reforms in pun- 
ishment are really up to the criminals. One is reminded of the French 
member of Parliament who was heard to mutter, upon the introduc- 
tion of a bill to abolish the death penalty for murder, “Let the mur- 
derers make the first move.” 

Nor should we ever forget the psychological realities that underlie 
punishment of all kinds, especially criminal punishment. Reforms 
will be aborted unless they clearly recognize what they are up against. 
I have said much about this psychological reality throughout this book 
—much of it implicitly. Freud graphically portrays this “psychologi- 
cal truth,” as he calls it, in his quotation of Heine: 


“Mine is a most peaceable disposition. My wishes are: a humbic 
cottage with a thatched roof, but a good bed, good food, the fresh- 
est milk and butter, flowers before my window, and a few fine 
trees before my door; and if God wants to make my happiness 
complete, he will grant me the joy of sceing some six or seven of 
my enemics hanging from those trees. Before their death I shall, 
moved in my heart, forgive them all the wrong they did me in their 
lifetime, One must, it is true, forgive one’s enemies—but not before 
they have been hanged.’’** 


There is little grace in punishment. Only justice. 
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centuries. A verse from one of Charles Wesley's hymns, often sung at the gallows, 
illustrates the strange worship of death in life, and again the profound relationship 
of punishment to religious feeling: 


Ah, lovely Appearance of Death! 
No sight upon Earth is so fair 

Not all the gay Pageants that breathe 
Can with a dead body compare 


The relationship between these three concepts—pain as life, life as evil, death as 
life—and punishment as the mechanism combining al] three, is examined in Chap- 
ter 7. It provides the cultural explanation of why the utilitarians so unquestioningly 
assumed pain to be intrinsically evil and the masses reacted to punishment so deliri- 
ously in the eighteenth century. 


. F. Kafka, ‘In the Penal Colony,” in F. Kafka, The Penal Colony, trans. Willa and 


Edwin Muir (New York: Schocken, 1961). 
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9. The works of H. L. A. Hart are exemplary of this approach. The only legal theorist 
to defend with any vigor the idea of punishment as a moral reinforcer is Patrick 
Devlin. See: P. Devlin, The Enforcement of Morality (New York: Oxford Uni- 
versity Press, 1968). It is true that Johannes Andenaes, the deterrence theorist, 
has advanced a “theory” of punishment as a “teacher of right and wrong.” See: 
J. Andenaes, Punishment and Deterrence (Ann Arbor: University of Michigan 
Press, 1974). But this approach, along with other deterrence theorists (e.g., F. 
Zimring and G. Hawkins, Deterrence {Chicago: University of Chicago Press, 1973]) 
is more of a mechanistic approach to the function of punishment and morality in 
society. Devlin insists that it is morality that holds society together (and the analy- 
sis in Chapter 2 of the primitive origins of punishment supports this view) and 
therefore its enforcement by punishment is absolutely essential for the survival of 
society. Punishment may or may not teach right and wrong. The important fact is 
that it supports the morality of social order. We will return to a detailed discus- 
ston of this point in the final chapter. 


Chapter 2: When Punishment Began 


1. The affinity between Spencer’s theory of intelligence and that of Piaget is quite 
striking. Although Piaget sees the physical environment as basically “punishing” 
for children in early life, he goes beyond this to show that children develop a 
deep sense of moral judgment as a result of punishment which occurs naturally 
in social life, especially among children. We will consider Piaget's theory in more 
detail in the final chapter of this book. See: J. Piaget. The Moral Judgment of 
the Child (New York: The Free Press, 1965). 

2. Freud pointed to other important symbolic aspects of man’s relationship to the 
harsh environment. Man's mastery of fire, Freud saw as a significant psychologi- 
cal event. The relationship of fire to the primitive urges of the libido, of course, 
he saw as almost direct. The supreme act of power for the primitive, Freud specu- 
lates, was the act of urinating on the fire to put it out: the control of one of 
nature’s deadly tormentors (and, incidentally, a major tool of torture and punish- 
ment)! The early use of tools also has important psychological significance of 
power over the environment: man’s quest for omnipotence. This has led many 
psychoanalysts to identify sexual inadequacy as a central trait of arsonists, and 
there is much case material to support this view. Man's quest for omnipotence 
might also be used to explain more recent historical events, such as the industrial 
revolution, or the uses of science. The psychological analysis of power at particu- 
lar stages in history is especially important for the study of punishment, since 
it is important to discover whether or not there is an urge to punish, regardless 
of the other supposed justifications or necessities of punishment in society. We 
will have more to say about this in the final chapter. 

3. Freud’s construction of the primal horde and original crime has been severely 
criticized by a number of anthropologists. See, fox example, A. L. Kroeber, The 
Nature of Culture (Chicago: University of Chicago Press, 1952). Kroeber at first 
dismissed Freud's theory as unscientific and historically inaccurate in his 1920 pa- 
per, “Totem and Taboo: An Ethnologic Psychoanalysis.” Later, he reconsidered 
his criticisms, viewing Freud's theory as mythical and therefore of interest to the 
anthropologist, in his 1939 paper, “Totem and Taboo in Retrospect.’’ Both these 
papers are reprinted in The Nature of Culture. 

4. A. Montagu, The Nature of Human Aggression (New York: Oxford University 
Press, 1976). Also, A. Montagu, Man and Aggression (New York: Oxford Uni- 
versity Press, 1968). 

5. It should be made clear that in this discussion punishment is of synonymous 
with aggression. I am not arguing that man is naturally aggressive. But I am argu- 
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ing, along with Montagu, that both cooperation and competition were necessary 
for aggression of an organized kind (such as wars and feuds) to arise. This is 
an extremely important point, as we will see later that feuds are a basic element 
in the history of punishment. On primitive cooperation and competition, see: 
Montagu, The Nature of Human Aggression. But it is difficult to go beyond 
Petr Kropotkin’s classic Mutual Aid (Boston: Extending Horizon Books, 1914). 


_ J. G. Frazer, The New Golden Bough, ed. Theodor H. Gaster (New York: Cri- 


terion Books, 1959). 


_E, Durkheim, The Elementary Forms of Religious Life (New York: The Free 


Press, 1965). E. B. Tylor, Primitive Culture (London: J. Murray, 1920), developed 
the original theory of animism. 


_ I am not suggesting here that man sees himself as the center of the universe in 


the sense believed prior to Galileo. That was a period in which man had suc- 
ceeded in completely separating himself from the natural order. In fact, nature 
was not seen to be ordered in the primitive sense (i.e. a “natural order’’) but 
rather, because of religion, nature was seen as a product of religion, and religion 
had taken on a character of its own, with a phantasmagorical stream of images 
and prohibitions centering on man. This situation was to continue until Darwin 
once again demonstrated that man was very much a part of the whole species of 
life and was not recreated anew by God, Man had been, before Darwin, the ob- 
ject of religion rather than nature, which had, as we shall see shortly, a signifi- 
cant contiguity with a hitherto unmatched level of punishment. 


. Today our culture has evolved beyond this, to the point that we have great difh- 


culty in seeing matter as animate, even in the face of scientific discoveries of the 
highly dynamic nature of matter. Matter, to the common man, is dead. 


. Tylor, Primitive Culture, p. 481. 
. Freud has argued that prohibitions occur as a result of guilt—at the cultural level, 


guilt over the original crime of killing the father and eating him. Rituals or com- 
pulsions are necessary to guard against these repressed urges. The individual de- 
velops a need for punishment to help reinforce the repression of his desire to kill. 


. Durkheim, Elementary Forms of Religious Life. 
_ C. Levi-Strauss, Totemism, trans. Rodney Needham (Boston: Beacon Press, 1962). 
_ §. Freud, Totem and Taboo, trans. A. A. Brill (New York: Random House, 1918), 


p. 185. 


. Lbid., p. 183. 
. Levi-Strauss, Totemism, p. 89. 
. lbid., p. 70. 


Chapter 3: The Sacred Forms of Punishment 


. J. Laurence, A History of Capital Punishment (New York: Citadel Press, 1960), 


p. 1. 


_ E. Miraux, Daily Life in the Time of Homer (New York: Macmillan, 1965), 


p. 180. 


. bid. 
. lbid., p. 176. 
_F. Strom, On the Sacral Origin of the Germanic Death Penalties (Stockhoim: 


Wahlstrom and Widstraud, 1942), p. 14. 


. Feuding is a particularly interesting form of “‘social justice,” discussed in: G. 


Newman and C. Haft, ‘‘Feuding and Violence,’ unpublished paper, State Uni- 
versity of New York at Albany, 1977. 


_H. Von Hentig, Punishment: Its Origin, Purpose and Psychology (Montclair, 


N. J.: Patterson-Smith, 1973), pp. 22-26. The English version is without docu- 
mentation. I have therefore used the Italian translation: La Pena (Milano: Fratelli: 
Bocca, 1942). 
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12, 
13. 


. This is quite understandable to us in light of the argument presented in Chapter 


2. The primitive mind views all accidents and injuries as intentional. 


. Von Hentig, Punishment, pp. 22-26. 
. These places of refuge are described in Moses, 2:21, 12; Moses 4:35; 6; Moses 


5:19, 6-7: See, La Pena, p. 25. Von Hentig refers to several other methods used 
in a variety of primitive societies in limiting the pervasive or spiraling effects of 
the blood feud. 


. Even today, such killings and mutilations are reliably reported. As Von Hentig 


points out, many of these ritualistic practices are reverted to during times of war 
or terrorism. The mutilation of corpses during the Lebanese Civil War has often 
been reported in the popular press. 

Livy 2, 5. 

Bishop claims that the severing of the head with a single blow was the subject 
of great sport in the Colosseum during the final stages of the Roman Empire. He 
recounts in detail how gladiators were provided a series of beheadings, and a 
tally was kept as to which one used the fewest strokes to sever the heads of the 
unfortunate victims, a game not unlike golf. However, Bishop's work lacks any 
documentation, and in many places he clearly mixes imagination with fact. His 
description is suspect. On the other hand, there is little doubt that the severing 
of the head with one blow required great skill and practice, and many execution- 
ers were inadequate to the task—as we shall see. See: G. V. Bishop, Executions: 
The Legal Ways of Death (Los Angeles: Sherbourne Press, 1965). 


. Von Hentig, Punishment, p. 46; Strom, Sacral Origin of the Germanic Death 


Penalties, p. 14. 


.K. Von Amira, Die Germanischen Todessirafen. Untersuchungen zur Rechtsund 


Religionsgeschichte (Munich: Abhandlungen d. Bayer. Akad. d. Wiss. Philos.- 
philol. u. hist. Ki. 31:3, 1922), p. 212. 


. T. Mommsen, Romisches Strafecht (Leipzig: Syst. Handbuch der deut. Rechtswiss. 


1:4, 1899), p. 916. 


_ A. Wuttke, Der Deutsch Volksaberglaube der Gegenwart (Berlin: Aufl. 3, 1900), 


p- 162. 


. There may, of course, have been other reasons for this practice in the Inquisition. 


See Chapter 5. 


. Strom, Sacral Origin of the Germanic Death Penalties, passim. 


. Lbid., p. 171. 
. Lbid., pp. 164f. 
. Tbid. 

. Tbid. 


. Ibid., pp. 101-02. 
. It is well known, of course, that Greek and Roman warriors preferred to die by 


the sword. Xenophon in the second book of Anabasis announces that beheading 
was the most honorable form of death. 


. Dante’s Inferno is stark evidence of those deep, lasting fears. 
. See Bishop, Executions. 
. Holinshed’s Chronicle of 1587 describes the Halifax Gibbet: 


There is, and has been, of ancient time, a law or rather custom, at Halifax, 
that whosoever doth commit any felony, and ts taken with the same, or 
confesses the fact upon examination, if it be valued by four constables to. 
amount to the sum of thirteenpense halfpenny, he is forthwith beheaded 
upon one of the next market days, or else upon the same day that he is con- 
victed, if market be holden. The engine wherewith the execution is done ts 
a square block of wood, of the length of four feet and a half, which doth 
ride up and down in a siot rabet or regall, of five yards in height. In the 
nether end of a sliding block is an axe, keyed or fastened with an iron into 


29. 


30. 


42. 


43. 
44. 
45. 


46. 
47. 
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the wood, which being drawn up to the top of the frame, is there fastened 
by a wooden pin (with a notch made in the same, after the manner of Sam- 
son's post), into the middest of which pin also there is a long rope fastened, 
that cometh down among the people, so that when the offender hath made 
his confession, and hath Jaid his neck over the nethermost block, every man 
there present doth either take hold of the rope (or putteth forth his arm so 
near to the same as he can get, in token that he is willing to see justice exe- 
cuted) and pulling out the pin in this manner, the head block wherein the 
axe is fastened doth fafl down with such a violence, that if the neck of the 
transgressor were so big as that of a bull, it should be cut asunder at a 
stroke, and roll from the body by a huge distance. If it be so that the of- 
fender be apprehended for an ox, sheep, kine, horse or any such cattle, the 
self beast or other of its kind shall have the end of the rope tied somewhere 
unto them, so that they being driven, do draw out the pin, whereby the 
offender is executed. (Laurence, History of Capital Punishment, pp. 38-39). 


The Earl of Morton, upon seeing the impressive performance of the Halifax Gib- 
bet, ordered a similar machine to be constructed in Edinburgh, and it became 
fondly known as the Scottch Maiden. Some 120 people were decapitated by this 
extraordinary method, including the Earl of Morton himself on June 2, 1581. His 
head was exhibited for a year on 2 pinnacle on the Tollsworth (sé/d.. pp. 38-40). 
Its use was discontinued in 1710. 

Bishop, Executions, also relates the instance of a botched execution in Utah. The 
case was that of Eliseo J. Mares, the son of a sheriff, sentenced to death for mur- 
der in 1951. None of the four bullets was fatal, having entered the wrong side 
of the chest. The condemned man bled to death. 


. Von Hentig, Panishment, p. 79. 
_K. Von Kremer, Studien zur Vergleichenden Kulturgeschichie, Vol. Ul, p. 3. 


Reported in bid. 


. Von Amira, Die Germanischen Todesstrafen Untersuchungen. 
_H. More, The History of the Persecutions of the Church of Rome and Complete 


Protestant Martyrology (n.p., 1809), p. 35. 


, Strom, Sacral Origin of the Germanic Death Penalties, p. 102. 
. bid. 


. A comprehensive catalogue of these laws of Moses are reported by Von Hentig 


in La Pena, passim. 


_ E. R. Goodenough, The Jurisprudence of the Jewish Courts in Egypt as Described 


by Philo Judaeus (Amsterdam: Philo Press, 1968), p. 25. 


. Strom, Sacral Origin of the Germanic Death Penalties, p. 115. 
. Von Hentig, Punishment, p. 57. 
. J. A. St. John, Manners and Customs of Ancient Greece (New York: Kennikat 


Press, 1971), Vol. III, claims that hanging was very common in Sparta, whereas 
Von Hentig, Punishment, claims that it was almost never used. 

From the Haramal reported by Frazer, New Golden Bough, p. 317. Frazer reports 
several instances of sacrifice by hanging, which appear to have been closely re- 
lated to attempts to resurrect the image of kings and gods. 

Strom, Sacral Origin of the Germanic Death Penalties, p. 153. 

Frazer, New Golden Bough, pp. 316-19. 

Von Amira, Die Germanischen Todesstrafen Untersuchungen. The hanging of 
animals as sacrifice alongside criminals should not be confused with the extensive 
practice during the middle ages of the hanging of animals as criminals—i.e., for 
criminal offenses. We shall look more closely at this practice in the following 
chapter. 

Strom, Sacral Origin of the Germanic Death Penalties, pp. 128-30. 

Von Hentig, Punishment. 
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63. 
64. 
. The “crime” of giving birth to a dead child is indeed a fascinating one, for 


. Tacitus in his Germania observed that hanging was reserved specifically for rob- 


bery or theft and treason. 


. Strom, Sacral Origin of the Germanic Death Penalties, p. 149. 

. Ibid., p. 159. 

. Frazer, New Golden Bough. 

. R. Bonner and G. Smith, The Administration of Justice from Homer to Aristotle 


(Chicago: University of Chicago Press, 1938). 


. G. R. Scott, The History of Torture throughout the Ages (London: Luxor Press, 


1938), p. 181. 


. Von Hentig, Punsshment, p. 50. 
. Scott, Torture throughout the Ages, p. 180. 
. Tbid. 


. Von Amira, Die Germanischen Tadesstrafen Untersuchungen, passim; Von Hentig, 


Punishment, pp. 48-50. 


. Strom, Sacral Origin of the Germanic Death Penalties, p. 222. 
. E. Mayer, Die Entstehung der Germanischen Todesstrafe (Der Gerichtssal, 1924), 


p. 388. 


. Von Hentig, Punishment, p. 61. 
. Strom, Sacral Origin of the Germanic Death Penalties, p. 223. 
. Jesus, of course, spoke from the cross. The Punic General Hamilcar, crucified for 


treason, harangued the Carthaginians for some time before dying, and there are 
many other instances. Crucifixion is not necessarily directly related to breaking 
on the wheel. Early forms simply tied the victim to a stake and left him to starve 
to death. Later the cross-board was introduced, and only later still was the prac- 
tice of nailing to the cross introduced. The mythical origins of the cross, how- 
ever, are scanty (Von Hentig, Punishment, p. 62)—that is, outside of the Chris- 
tian portrayal of it. On the other hand, Von Hentig does report that the Jews 
requested Pilate to allow the legs of those on the cross to be broken, since it was 
considered that a man on the cross was “cursed in the sight of God.” We there- 
fore have evidence of a direct relationship between crucifixion and breaking. How- 
ever, probably the more common affliction used with crucifixion was the scourging 
of the criminal either before or after crucifying him, with the view to cleansing 
him (Von Hentig, Punishment, p. 61). Whipping is, of course, a punishment 
unto itself, but I have reserved discussion of it until the following chapters, as I 
consider it more of an institutional punishment. 

From Von Hentig, Punishment, p. 93. 

Ibid. 


which there have always been serious punishments. Even in the English criminal! 
law of the eighteenth century, it was the only crime for which the burden of 
proof lay with the defendant—that is, the mother with a dead baby was presumed 
guilty and she had to prove her innocence. 


. Strom, Sacral Origin of the Germanic Death Penalties, pp. 210f. 
. Ibid. p. 174. Drowning often occurred as a result of ducking on the “cucking 


stool,” but death was not the intended result of this punishment. This form of 
drowning is better treated as an institutional form, as is also the judicial practice 
known as “ordeal by water.’ We shall consider these in Chapters 5 and 6. 


. lbid. 

. bid. 

. [bid., p. 208. 

. Von Hentig, Punishment, p. 96, reports, “When the castle of Vestenberg was 


built, the mason made a seat in the wall on which a child was put and walled up. 
The child wept, and to quieten it, it was given a nice red apple.” 


. Strom, Sacral Origin of the Germanic Death Penalties, p. 208. 


73. 
74. 


75. 
76. 
nae 
78. 


79. 


80. 
81. 


82, 
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Mommsen, reported in Von Hentig, La Pena, p. 72. 

Von Hentig, Punishment, p. 72, is misleading here when he goes on to include 
the wholesale drowning of a wide variety of animals—horses, oxen and carts, and 
so on—as sacrifices to various gods. These were sacrifices and not apotropaic prac- 
tices. Again, in these examples, it was not criminals (either human or animal 
criminals) who were sacrificed, except one isolated example of the sacrifice of 
prisoners of war. 

Ibid., pp. 84-86. 

Tacitus, Annals 15. 44. 

Von Hentig, Punishment, p. 84. 

Scott, Torture throughout the Ages, p. 158. It is to be noted that Von Hentig, 
Punishment, p. 81, insists that the Jews did not use burning as a punishment, ex- 
cept as a “post-mortem ignominy.” 

W. Andrews, Bygone Punishments (London: William Andrews and Col, 1899), 
pp. 98-105. 

Frazer, New Golden Bough, pp. 642-47. 

Frazer says that the larger the number of criminals that were available, the more 
fertile was believed the land. If we applied this view today, we would develop 
a fascinating system of crime control, to say nothing of how modern social theories 
of crime causation would have to be changed! 

Strom, Sacral Origin of the Germanic Death Penalties, pp. 90-97. However, he 
probably overstates his position, “. . . in no case can we document a direct con- 
nection between a penal act and a cult act,” p. 97. The truth of this assertion 
depends on how one defines “penal act,’ which may be comparatively straight- 
forward today, but certainly is not easy to do for the early stages of our history 
when criminal codes were not clearly formalized and religious and sacred pro- 
scriptions were an intrinsic part of penal law. 


. Lbid., p. 197. 

. Von Hentig, Punishment, pp. 80-81. 

_H. Oldenberg, Die Religion des Veda (Stuttgart: J. G. Cotta, 1917), p. 573. 
_ More, Persecutions of the Church of Rome, pp. 256-57. 

. Scott, Torture throughout the Ages, pp. 160-61. 

. Von Hentig, Punishment, p. 87. 

. [bid., p. 98; Scott, Torture throughout the Ages, p. 212. 

. Von Hentig, Punishment, p. 100. 

. J. Stow, A Survey of London (New York: Dutton, 1912). 

. Von Hentig, Punishment, p. 99. 

. Ibid. 

. Scott, Torture throughout the Ages, p. 211 

. [bid., p. 213. 

_ Von Hentig, Punishment, p. 98. 

_ Ibid., pp. 98-99, is somewhat inconsistent here. In a later passage he refers to 


the burial of entrails. 


. Lbid., p. 98. 


Chapter 4: Punishment and Obedience: 
Punishing Women, Children, Slaves, and Soldiers 


. This proposition was first stated by Gustav Radbruch in his Elegantia Juris Crimi- 


nalis (Basel: Verlag fur Recht und Gesellschaft, 1950}, in regard to the rela- 
tionship between slavery and penal punishment. It has been further supported by 
Professor Thorsten Sellin in his Slavery and the Penal System (New York: Else- 
vier, 1976). 


. See Chapters 5, 6, and 7. 
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11, 


12. 


. There is, of course, a religious basis, as we saw in Chapter 3. 
. For example, the Texas criminal code allows for a greater degree of self-defense 


against attack than do most other codes. 


. P. Artes, Centuries of Childhood (New York: Alfred A. Knopf, 1962), p. 353. 
. W. W. Buckland, A Textbook of Roman Law from Augustus to Justinian (Cam- 


bridge: University of Cambridge Press, 1921, 1963). 


. L. Demause, ‘The Evolution of Childhood,” Journal of Psychohistory 1, 4 (Spring 


1974): 503-75. 


. Buckland, Texthook of Roman Law. We may note here the remains of the feudal! 


tradition of dealing with criminal wrongs at the private Jevel. 


. Von Hentig, Punishment, p. 34; ibid., passim. 
. Demause, “The Evolution of Childhood,” passim. Von Hentig, Punishment, p. 


32. The exposure of “imperfect babies’’ also by the Spartans is, of course, well 
known. What is not often noted is that girls were easily the largest group put 
to death. One survey of 600 families of second-century inscriptions at Delphi 
showed that only 1 percent raised two daughters. See: J. Lindsay, The Ancient 
World (New York: Putnam, 1968), p. 168. 

In Russia, the legal right of a husband to kill his wife for ‘disciplinary’ purposes 
continued until the middle of the seventeenth century. See: W. Mandel, Sovier 
Women (Garden City, N.Y.: Anchor, 1975), p. 13. For a catalogue of other 
cruelties perpetrated upon women throughout history, see: E. G. Davis, The First 
Sex (New York: Putnam, 1971), pp. 254-55. 

B. A. Hanawalt, “The Female Felon in Fourteenth-Century England,” in Women 
in Medieval Society, ed. S. M. Stuard (Philadelphia: University of Pennsylvania 
Press, 1976), pp. 125-40. We may note that the common crime for which women 
were supposed to receive the dealth penalty in the middle ages was that of in- 
fanticide, as I mention in Chapter 6. However, the incidence of this crime on the 
records that Hannawalt studies was very low. Hannawalt suspects, however, that 
the community may have helped “cover up” such crimes, because of the commonly 
desperate economic conditions that prevailed at the time. 


. bid. 

. W. W. Fowler, Social Life at Rome in the Age of Cicero (New York: Macmillan, 
1909), p. 177. 

. This law, obviously too severe and all-embracing, was later abolished as it was 


found unenforceable. W. W. Buckland, The Roman Law of Slavery (New York: 
AMS Press, 1969), p. 91. 


. St. John, Manners and Customs of Ancient Greece, Vol. UI, p. 239. 
. Buckland, Textbook of Roman Law, passim. 
.G. R. Scott, The History of Corporal Punishment (London: T. Werner Lawrie, 


1938), pp. 67-69. 


. Buckland, Textbook of Roman Law, p. 95. 

. Scott, History of Corporal Punishment, p. 69. 

. lbid., p. 72. 

. [bid., p. 76. 

. lbid., p. 77. 

. See Sellin, Slavery and the Penal System. for a review of all these forms of penal 


slavery. A major difference in the South from ancient Rome, however, was that 
slaves were not permitted by their Southern masters to learn to read or write. 


. Ingrahan v. Wright, $1 Led. 711 (1977). 

. Goodenough, The Jurisprudence of the Jewish Courts in Egypt, p. 68. 
. Demause, “The Evolution of Childhood,” p. 527. 

. Ibid., p. 535. 

. Aries, Centuries of Childhood, p. 128. 

. Demause, “The Evolution of Childhood,” pp. 542f. 


31, 
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33. 


34. 
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Aries, Centuries of Childhood, p. 128. 

S. Painter, William Marshall: Knight-Errant, Baron, and Regent of England 
(Baltimore, Md.: Johns Hopkins Press, 1933), p. 14. 

For an extensive list of such instances, see, Demause, “The Evolution of Child- 
hood,” p. 561, and C. Dunn, The Natural History of the Child (New York: John 
Lane, 1920). 

Aries, Centuries of Childhood, p. 130. The practice of swaddling during this pe- 
riod was widespread, consisting of tightly binding up the infant so it virtually 
could not move. It is typical of Aries’s very different interpretation from Demause’s 
that Aries sees this stage as somewhat benign. Demause sees it as closely related 
to parental death wishes against their children and entirely punitive in nature 
(Demause, ‘The Evolution of Childhood,” pp. 539-40). 

_ L, Adamic, Cradle of Life: The Story of One Man's Beginnings (New York: 
Harper & Row, 1936), pp. 45-48. 

. Demause, “The Evolution of Childhood,” p. 533. 

. Aries, Centuries of Childhood, p. 260. 

. See Chapter 9 for a detailed discussion of this. 

. Aries, Centuries of Childhood, p. 190. 

. For an historical review of the relationship between school violence and school 
discipline, see: J. Newman and G. R. Newman, “Crime and Punishment in the 
Schooling Process: An Historical Analysis," in Theoretical Perspectives on School 
Crime, ed. E. Wenk (Hackensack, N. J.: National Council on Crime and De- 
linquency, in press, 1977). 

. Lbid., p. 190. 

. Tbid., pp. 315-16. 

. Ibid., p. 318. 

_R. C. Archer, Secondary Education in the Nineteenth Century (London: Cam- 
bridge University Press, 1921). 

. C. B. Freeman, “The Children's Petition,” British Journal of Educational Siudies 
14 (May 1966): 216-23. 

. See P. Newell, Last Report? (London: Penguin, 1972). 

. Tbid. 

. Lbid., p. 79. 

. Ibid., p. 122. 

. Ibid., p. 83. See also, for a comprehensive review of legal cases on corporal punish- 
ment in New York State, A. Faulkner, The History of Legal Action in Corporal 
Punishment Cases in New York State, 1812 .. .” (Ed.D. diss., New York Uni- 
versity, 1967). 

C. H. Rovetta and L. Rovetta, Teacher Spanks Johnny (Stockton, Calif.: Willow 
House Publishers, 1968}; L. Rovetta, Corporal Punishment of Pupils (Stockton, 
Calif.: Willow House Publishers, 1968). 

The use of corporal punishment in America’s schools has been extensively studied, 
and the evidence for its continuous widespread use is overwhelming. Easily the 
best book on this subject is that by A. Falk, Corporal Punishment: A Social In- 
terpretation of Its Theory and Practice in the Schools of the United States (New 
York: Teachers College, Columbia University Press, 1941). See also: J. A. Mer- 
curio, Caning: Educational Rite and Tradition (Syracuse, N. Y.: Syracuse Univer- 
sity Press, 1972), where there are many reports of teacher opposition to attempts 
to abolish caning; Board of Education, City of New York, Corporal Punishment 
in Schools, 1908, being a survey of the use and rationale of corporal punishment 
in New York schools; and L. Y. Cobb, The Evil Tendencies of Corporal Punish- 
ment (New York: Mark H. Newman and Co., 1847), for the flavor of corporal 
punishment during that period. 
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A whip made of nine strands of thick cord or leather thongs two feet in length, 
with knots tied in each strand in three places. 

The range and extent of punishments administered to American soldiers is clearly 
demonstrated by the following excerpts from the orderly books in the manuscript 
collection of the Fort Ticonderoga Library, Fort Ticonderoga, New York. I am 
indebted to Nicky Hahn for bringing this to my attention. 


Colonial Wars: 1758-59 

Ordinary theft: 500 lashes with cat-o-tails on bare back 
“Offering” to strike an officer: 400 lashes 

Desertion: 1,000 lashes 

Desertion to enemy: death 

Notorious offenders {theft}: death 

Mutiny: death 

Neglect of duty: cashiered 

Revolutionary War 

Ordinary theft: 39 lashes 

Striking an officer and refusing duty: 39 lashes for each crime 
Desertion suspected: 39 lashes 

Desertion to enemy: 100 lashes and 12 months confinement 
Notorious offenders (theft): not listed for this period 
Mutiny: 39 lashes 

Neglect of duty: cashiered 

Drunk on post: 20 lashes 

Sleeping on post: 20 lashes 
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. J. K. Taussig et al., Military Law (Annapolis, Md.: U. S. Naval Institute, 1963), 
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originally published as Vol. I, A History of the Inquisition of the Middle Ages, 
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. Scott, Torture throughout the Ages, p. 147. 

. Tbid. 

. Lea, The Inquisition, p. 133. 

. One might link this concept to that of “general deterrence” (see Chapters 10 and 


13), because it is punishment designed to prevent the rest of the population from 
becoming heretics. 


. The structure of this organization of terror is strikingly similar to that described 


by A. Solzhenitzyn of Stalinist Russia. See The Gulag Archipelago (New York: 
Harper & Row, 1973), especially Vol. I. 


. Lea, The Inquisition, p. 168. 

. [bid., p. 250. 

. Professor Sellin also points out this fallacy in his Slavery and the Penal System. 
. Lea, The Inquisition, p. 307. 

. Scott, Torture throughout the Ages, p. 152. 

. We shall see in the following chapter how statistics on the death penalty in early 


English history have suffered a similar distortion. 


. H.C. Lea, A History of the Spanish Inquisition (New York: Macmillan, 1906), 


pp. 509-22. 


. [bid., p. 512. 
. A. Boileau, History of the Flagellants, Otherwise of Religious Flagellations among 


Different Nations, Etc. (London: Fielding and Walker, 1783). 


. Scott, Torture throughout the Ages, p. 117. 
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. V. Morais, A Short History of Anti-Semitism (New York: W. W. Norton & Co., 


1976), p. 94. 


. The Jews have, of course, been persecuted periodically since time immemorial, 


and this has been thoroughly studied. We may note, however, that in England, 
they were not the objects of religious persecution, but rather were used for the 
financial betterment of the monarch—especially during the reign of Henry II. 
Usury (lending money on interest) was forbidden to Protestants, so the Jews did 
a roaring business, often lending at a rate of 40 percent or more. They were there- 
fore hated by their debtors, and since they were a minority, the superstitions about 
their cannibalism of little boys were used by the king's office to extract money 
from them. They were required to pay a considerable amount of taxes, and espe- 
cially harsh was Henry II's law that upon a Jew's death all his property went 
to the king; the Jew’s family had to buy it back from the king. In this way, 
Henry financed many of his expensive ceremonies and feasts. His successors con- 
tinued this practice, untit Edward I made such financial demands on the Jews 
that they became penniless. Having outlived their usefulness, Edward had them 
expelled from England in 1290 (D. M. Stenton, English Society in the Early 
Middle Ages [London: Penguin, 1951}, pp. 193-202). 

H. Kramer and J. Sprenger, Malleus Maleficarum, trans. Montagu Summers (Lon- 
don: Hogarth Press, 1928), p. 44. 

E. P, Evans, The Criminal Prosecution and Capital Punishment of Animals (Lon- 
don: Heinemann, 1906), pp. 18, 45-60. 

Von Hentig, Punishment, pp. 112-16. 

Evans, Criminal Prosecution and Capital Punishment of Animals, p. 173. 

Ibid. Evans’s methods of data collection are never stated, however, and one is 
not sure of the exhaustiveness of his search. He appears to have relied on the 
search of records in one or two provinces, with the rest of the cases collected 
from various secondary sources. 

Ibid., p. 140. 

Demause, ‘The Evolution of Childhood,” pp. 503-75. 
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29. Evans, Criminal Prosecution and Capital Punishment of Animals. The Christian 


37. 


justification for these terrible punishments was derived from Mosaic Jaw, found in 
Exodus 22:19. It is a most disturbing irony that, as Evans notes, ‘the Christian 
law-givers should have adopted a Jewish code against sexual intercourse with 
beasts and then enlarged it so as to include the Jews themselves.” In the fifteenth 
century, there were several serious legal cases concerning whether sexual interc- 
course with a Jew was equivalent to sodomy. One Jean Alard who kept a 
Jewess was convicted of sodomy and burned. The judgment was justified because 
‘, .. coition with a Jewess is precisely the same as if a man should copulate with 
a dog.” 


. Tbid., pp. 98-102. 
. Tbid., pp. 187f. 
. Sir W. Blackstone, Commentaries on the Laws of England, 17th ed., E. Christian 


(London: T. Tegg, 1830), Vol. 4. 


. G, Carson, Men, Beasts and Gods (New York: Charles Scribner's, 1972). 
. Evans, Criminal Prosecution and Capital Punishment of Animals, p. 139. 
. P. Singer, Animal Liberation (New York: New York Review, 1975); T. Regan and 


P. Singer, Animal Rights and Human Obligations (Englewood Cliffs, N. J.: Pren- 
tice-Hall, 1976). 


. Surely it is our “‘species”’ attitude to animals that at least works in favor of “‘endan- 


gered species.” There are no longer court proceedings over individual animals. 
There are, however, many hearings conducted across the country which decide what 
species may or may not be killed, whether or not a particular species of animal 
(e.g., the coyote) ts a “pest.” These are trials, I suggest, not unlike those of the 
middle ages, except in this case the bogey is not demons, but ecology. Singer, 
Animal Liberation, also treats human retardates as equivalent to (and in some cases, 
lower than) animals. This seems to violate a clearly established fact: that humans 
are a species different from animals. A retarded human is a retarded human, with 
nothing at all in common with a chimp. Would Singer have us regard a retarded 
chimp as equivalent to a less intelligent species, such as a shark? 

Although much of what today is called cruelty to animals is probably not punish- 
ment, strictly speaking, since it is often done for sport and other reasons and not 
because the animal has done something wrong, it is necessarily relevant to the his- 
tory and practice of punishment. The reasons are two. First, it should be abundantly 
clear now that persons and objects are liable to a greater or lesser amount of punish- 
ment because of their particular status in relation to the institutions of social con- 
trol. In other words, what a person or object is may be just as Important as what 
the object has done in deciding the amount and type of punishment due. Second, 
what we do to animals, the way we treat them, may give us a further clue as to the 
complexion and general makeup of society at particular periods. 

Animals were probably first used for sports of violence in the Roman Colosseum 
and have been used in various forms ever since. Most popular during the Tudor 
period in England was bull, bear, or horse baiting. The first bull-bait was held at 
Stamford, Lincolnshire, in 1209, and they were held regularly thereafter. Blaine’s 
Encyclopaedia of Rural Sports (1840) provides us with a description of bull-baiting, 
from which the reader may decide for himself whether the sport is cruel or not. 


The animal is fastened to a stake driven into the ground for the purpose, and 
about seven or eight yards of rope left loose, so as to allow him sufficient [ib- 
erty for the fight. In this situation a bull-dog is slipped at him, and endeavours 
to seize him by the nose; if the bull be well practised at the business, he will 
receive the dog on his horns, throw him off, and sometimes kill him; but, on 
the contrary, if the bull is not very dexterous, the dog will not only seize him 
by the nose, but will cling to his hold till the bull stands still; and this is 
termed pinning the bull, What are called good game bulls are very difficult to 
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be pinned: being constantly on their guard, and placing their noses close to the 
ground, they receive their antagonist on their horns; and it is astonishing to 
what distance they will sometimes throw them. It is not deemed fatr to slip or 
let loose more than one dog at one and the same time. 


This was no doubt a bloody sport, and we can conclude with some confidence 
that the people of the Tudor period were well used to the sight of blood. Again, 
one should not get too carried away with this observation: there are plenty of vio- 
lent sports today. Cock fights and dog fights are still common in various parts of 
the United States, even though they have been outlawed. Legislation to prevent 
cruelty to animals has been somewhat more successful than that of trying to ban 
corporal punishment of children. The turning point in England came with the 
Martin Act in 1822, which specifically forbade cruelty to cattle. The “barbarous 
act” had to include malice toward the animal. Several revisions at later periods 
gradually expanded the act to cover wildlife and mental suffering. By 1911, all 
these acts were consolidated into one, so that cruelty was forbidden to all animals. 

In the United States, similar laws were enacted in all states, and by 1910 there 
was “no state or territory lacking some general provision under which cruelty to 
animals may be prosecuted and punished.” (R. C. McCrea, The Humane Move- 
ment {New York: Columbia University Press, 1910}, p. 55). Today the situation 
is much the same, although there are a multiplicity of local Jaws to meet local con- 
ditions. In some places cock fights and dog fights are specifically forbidden. How- 
ever, the master still has the right of life and death over his dog, as did the master 
over his slave in Roman times and the antebellum South. Dogs may be bought and 
sold, beaten privately, and one assumes no questions would be asked if one were 
seen burying one’s dog in the backyard. And here again, the impracticality of 
Singer's arguments are clearly exposed. How could the individual treatment of do- 
mestic animals be controlled when the law prefers to keep hands off the family’s 
treatment of its children? One could strangle his cat with impunity, since the life 
does not have to be accounted for. Would Singer require a death certificate to be 
signed? 
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_ §. T. Bindoff, Tudor England (London: Penguin, 1969). 

_ . Gray, Psalms and Slaughter (London: Heinemann, 1972), p. 161. 

_ Sir C. Firth, Oliver Cromwell and the Rule of the Puritans in England (London: 


Oxford University Press, 1956). 


. Chandler, History of Persecution, pp. 286-87. 

. Ibid., p. 289. 

. lbid., pp. 300-07. 

. Andrews, Bygone Punishments, pp. 243-75. There is also considerable evidence of 


its frequent use in the records showing expenditure on repairs. The parish accounts 
of Worsborough, for example, show that repairs were made to the ducking stool 
every few years from 1703 to 1737. 


_A. M. Earle, Curious Punishments of Bygone Days (Rutland: Charles E. Tuttle, 


1792). 


. J. W. Spargo, Judicial Folklore in England Ulustrated by the Cucking Stool (Dur- 


ham, N. C.: Duke University Press, 1944), p. 104. 


. Lbid., p. 142. 

. Andrews, Bygone Punishments, p. 246. 
. Ibid., p. 248. 

. Earle, Curious Punishments. 
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. [bid., p. 280. 

. Andrews, Bygone Punishments, p. 280. 
. Ibid., p. 281. 
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. Earle, Curious Punishments, p. 102. 
. Tid, 


. The following poem aptly captures the suffering of Jane Shore's penance which was 


ordered by Richard III's ecclesiastic court for witchery: 


Submissit., sad, and lonely was her look; 

A burning taper in her band she bore; 

And on her shoulders, carelessly confused, 

With loose neglect her lovely tresses hung; 

Upon her cheek a faintish flush was spread; 

Feeble she seemed, and sorely smit with pain; 

While, barefoot as she trod the flinty pavement, 

Her footsteps all along were marked with blood. 

Yet silent still she passed, and unrepining; 

Her streaming eyes bent ever on the earth, 

Except when, in some bitter pang of sorrow, 

To heaven, she seemed, in fervent zeal to raise, 

And beg that mercy man denied her here. 
(Andrews, Bygone Punishmenis) 


. Andrews, Bygone Punishments, pp. 239-42. 
. Earle, Curious Punishments, p. 109. 

. Lbid., pp. 109-16. 

. [bid., pp. 117-18. 


Chapter 6: Punishing Criminals 


. My reasons for selecting specifically English history are twofold. First, the history 


of English criminal Jaw and punishment has an obviously close relationship to the 
history of the United States. Second, much of the socioeconomic history of Euro- 
pean criminal punishment has been already covered in the excellent work of G. 
Rusche and O. Kirchheimer, Punishment and Social Structure (New York: Russell 
and Russell, 1968). 


. St. John, Manners and Customs of Ancient Greece, Vol. Ill, p. 230. 

. R. M. Geer, Classical Civilization: Rome (Englewood Cliffs, N. J.: Prentice-Hall, 
1962), p. 68. 

. [bid. 

. Bonner and Smith, The Administration of Justice from Homer to Aristotle, Vol. Il, 
pp. 195f. 

. I do not want to suggest that capital punishment is therefore a function of dicta- 
torial regimes. In feuding societies where there was no political “boss,’’ the death 
penalty was still extracted through the process of vengeance. 

. Gortyn was the name of an ancient city of Crete. Two groups of inscriptions of 


local laws have been preserved, of the fifth and fourth centuries B. C., respectively. 
They consist of twelve columns of laws concerning debt, succession, marriage, and 
rights of slaves and are known as the Twelve Tables of Gortyn. 


. Bonner and Smith, The Administration of Justice from Homer to Aristotle, Vol. I, 


p. 78. 


. Lbid,, Vol. I, p. 282. 
. Often one-third of the fine was levied against the offender or one-half of the pro- 


ceeds of confiscation of his property (7id., Vol. J, pp. 40-41). 

Buckland, Textbook of Roman Law. 

Confiscation occurred in Roman law as a part of exilivm, or voluntary exile, ap- 
plicable to Roman citizens. It is to be noted that economic sanctions were more 
appropriate to citizens, since they owned property. Slaves, in contrast, owned no 
property, so other forms of punishment were resorted to. There developed the 
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fourfold steps in penalties that could be applied to free men. These were called the 
Relegatio, or a popular decree denying the accused water, fire, or shelter. 


1. Relegatio without loss of status, loss of life, or internment (usually to the 
stone and metal quarries—ad metallum). 

2. Relegatio without loss of status or life, but internment. 

3, Relegatio without internment, but loss of life. 

4. Relegatio with internment, loss of life, citizenship, and confiscation (J. Goe- 
bel, Felony and Misdemeanor [Philadelphia: University of Pennsylvania Press, 
1976}). 

Ibid. 

Ibid. See also G, Ives, A History of Penal Methods (Montclair, N. J.: Patterson- 
Smith, 1970). 

Ibid, p. xiv. 

The process of confiscation of property is considerably complicated by “feudal law’’ 
in which the serf or vassal is under contract to the lord. Goebel, Felony and Misde- 
meanor, pp. 244-45, describes the extensively complicated questions of inheritance 
under feudal law. There was no one simple principle operating. 

The “Kings Peace” or “The Peace’’ and its variations has been seriously criticized 
by Goebel as a mythical construction of legal history. His criticism is that there is 
no record of any “crime” of breaking the Peace. The point to be understood is that 
the Peace was not a formal or even informal law that could be broken. Rather, 
Goebel tries to show that the Peace was a very strong social or psychological feeling 
on the part of the ordinary people to seek a way out of the unending violence of 
blood feud. It is more a “spirit for peace’’ which gained momentum throughout this 
period. Unfortunately, due to other forces in history—those of economics and re- 
ligion—the quest for peace was to be shortlived, even aborted. 
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. Bindoff, Tuder England, p. 38. 
. Here is a quaint comparison between these reports and the modern victim surveys 


which, we know, produce a measure of crimes by three and sometimes twenty 
times more than the officially reported rates, The quality of material used for this 
period is as follows: ‘. . . within a year [of 1461] Margaret Paston was able to 
write that there had never been so much robbery and manslaughter in her part of 
East Anglia’ (Bellamy, Crime and Public Order, p. 9). One must depend upon 
individual anecdotes. 
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Tbid., p. 188. 

This “drunk and disorderly” offense, as we would call it today, was dealt with in a 
variety of ways, depending on the locality. The “drunkard’s cloak" is a popular 
“bygone punishment" which appears to have been confined solely to the Newcastle- 
on-Tyne area. This was a large wooden barrel into which was cut holes for the head 
and arms, and the drunkard was marched up and down the streets. Other punish- 
ments for drunkards were: hanging a heavy stone around his neck with “D” for 
drunkard stamped on it, small fines (five shillings), and ducking in cold water. 
Once again, all reported instances of the use of these punishments occurred during 
the seventeenth and eighteenth centuries (see: Andrews, Bygone Punishments, 
pp. 201-08; Earle, Curious Punishments). 


. Earle, Curious Punishments. 
. Tbid. 
~P. N. Walker, Punishment: An Ulustrated History (New York: Arco, 1973), 


pp. 22-23, 
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. [bid., p. 53. 

. Andrews, Bygone Punishments, p. 139. 

. lbid. 

. Ibid., p. 142. 

. Earle, Curious Punishments, p. 89. 

. One such example was the often quoted criminal sentence pronounced by the notori- 


ous Judge Jeffreys: 
“Hangman, I charge you to pay particular attention to this lady. Scourge 
her soundly, man: scourge her till her blood runs down! It is Christmas, a 
cold time for Madam to strip. See that you warm her shoulders thoroughly” 
(Scott, Torture throughout the Ages, p. 40). 


Andrews, Bygone Punishments, p. 209. 

R. Caldwell, Red Hannah: Delaware's Whipping Post (Philadelphia: University of 
Pennsylvania Press, 1947). 

Caldwell claims that some kind of corporal punishment was used for almost all 
crimes (ibid., p. 3). Barnes also says this (H. E. Barnes, The Story of Punishment 
{Boston: Stratford, 1930]). This is clearly a gross oversimplification. There were 
many cases where fines only were levied, where serious penalties could be purchased 
off, and certainly a fine was almost automatic in addition to most corporal punish- 
ments, as we have seen. 

I refer here to the very early criminal codes. Governor Andros proclaimed the laws 
of the Duke of York applicable to all settlements along the Delaware on Septem- 
ber 25, 1676. These Jaws were first applied at Hempstead Long Island and came 
to be known as the Hempstead Code (Caldwell, Red Hannah, p. 4). 

Ibid., pp. 4-6. 

Andrews, Bygone Punishments, p. 87. 
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Chapter 7: Death and Delirium: 
Punishment Rears Its Ugly Head 


. See D. Hay et al., Albion's Fatal Tree: Crime and Society in Eighteenth Century 


England (London: Allen Lowe, 1975), p. 66, for a listing of these sayings and also 
a bibliography. 


. From The Chronicles of Newgate (1884), Vol. 1, p. 267. See also Radzinowicz, 


English Criminal Law, p. 176. 


. The procession is described countless times in most histories of criminal law and 


punishments concerned with the eighteenth century. This one is based on that 
provided by J. D. Potter, Te Fatal Gallows Tree (London: Elek, 1965), pp. 36-38. 


. This description, by Francis Place, has been quoted by Daniel Defoe, Henry Field- 


ing, and others. (See Hay et al., Alb:on’s Fatal Tree, p. 68.) 


. This letter is taken from Potter, The Fatal Gallows Tree, who does not state its 


original source. It is to be noted that this description corroborates that of Francis 
Place quoted above, but not that of Hay et al., who criticize the image conveyed 
by the frequent quotation of Place. The blatant ideological services to which Hay 
et al. attempt to reduce their accounts of eighteenth-century history of crime and 
punishment suggest that theirs is not to be taken as altogether accurate either. 


. G. T. Wilkinson, The Newgate Calendar (London: n.p., 1816), p. 252. 
. See Radzinowicz, English Criminal Law, p. 142; also Hay, Albion's Fatal Tree, for 


a brief discussion of these statistics. I will discuss them in more detail below. 
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. M. Ashley, England in the Seventeenth Century (1603-1714) (London: Pelican, 


1952), pp. 115-16. 


. J. Locke, Second Treatise on Government (Oxford: B. Blackwell, 1948), Secs. 85 
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. Iam inclined to think that this interpretation of Locke is both a little strained and 


inconsequential. Locke defines property very broadly to include life and liberty. 
Certainly his was a philosophy of individualism. It was not, however, a class theory 
as others imply. See Hay, Albjon’s Fatal Tree, for this criticism of Locke. 

The new East India Company raised £1,200,.000 from the public in twelve days, 
and it loaned this money to the government (the first time we have used this word!} 
at 8 percent interest. This, among other techniques, helped William to finance his 
war against the French. More importantly, the Bank of England was invested in 
heavily by Whig merchants who retained a majority in Parliament. Eventually, the 
Tories also invested in the Bank, so that Parliament directly controlled the money— 
and thus the loans to the crown. 

Potter, The Fatal Gallows Tree, p. 32. 

Radzinowicz, English Criminal Law. 

There has been some argument about this. Naturally, Hay et al. insist that there 
was no such approval. Radzinowicz cites the placid Parliament that made the laws 
as evidence of wide public approval, at feast for the first part of the eighteenth 
century, This assumption might be reasonable, had the M. P.s been elected by uni- 
versal suffrage. Of course, they were not, so they could hardly be taken to represent 
the masses. Public “approval” may be inferred, not from the law, but from its ready 
participation in the hanging process. The public accepted it as part of the way of 
life, just as its ancestors had accepted whatever the king had pronounced. 

J. H. Plumb, England in the Eighteenth Century (Baltimore, Md.: Penguin, 1963). 
pio: 

Hay, Albion's Fatal Tree, p. 114. There were many cases of the condemned and 
their family and friends treating the execution as a wedding. complete with nuptial 
finery, white wands, and maidens dressed in white. 

Charles Wesley, The Journal 1 (1849): 215. 

For a further discussion of the psychology of the masses at the time and its rela- 
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